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Liberty  of  P  erf  on  is  of  all  Rights  moji  Valuable^  and  of 
which-i  above  all  L'kings^  the  Law  of  England  is  mojb 
tender j  and  has  guarded  with  the  greatef  Care, 

Addrefs  of  the  Lords  to  the  Throne^  in  1704. 
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Facts,  Records,  Au¬ 
thorities,  and  A  r- 

G  U  M  E  N  T  S,  ^C. 


H  E  Words  Liberty  dind  Property^  hack- 
^  -p  neyed  in  Pamphlets,  and  roared  about 
y^  the  Streets,  ^till  they  have  in  a  Manner 
loft  all  Significancy,  are,  neverthelefs,  a 
Brief  of  the  Rights  and  Claims  of  the  People  of 
England, 

We  are  all  born  to  Freedom ;  though  all  are 
not  born  to  Affluence.  There  is  not,  in  the  legal 
Senfe  of  the  Word,  a  Villain  left  in  the  Kingdom. 
In  the  Eye  of  the  Law  we  are  all  Commons  alike, 
and  all  alike  intituled  to  the  Protedion  of  it. 

He-that  has  no  other  Property  has  a  Property  in 
his  Liberty  :  And  Law,  Reafon,  Nature  rife  a- 
o-ainft  the  Dodrine,  and  proteft  againft  the  Prac¬ 
tice,  of  taking  away  a  Man’s  Liberty  indefinitely-, 
becaufe  it  is  the  only  ValualDle  he  is  poffelled  ol. 
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I  fay  again  ^  Liberty,  like  the  Light  of  Heaven, 
is  common  to  us  all. — — The  Plowman  was  as 
much  concerned  in  the  Iffue  of  the  great  national. 
Struggle  with  the  Prerogative,  in  the  firft  and  fe- 
cond  Stages  of  the  laft  Century,  as  the  Knight  of 
a  Shire  :  And  I  fhould  never  prefume  to  call  the' 
memorable  Revolution  in  the  laft,  a  happy  one, 
if  the  meaneft  Man  arnongft  us,  was  not  a  Sharer 
in  the  Happinefs  of  it. 

We  deprecate  annually,  it  is  true,  the  Vengeance 
fuppofed  to  be  incurred  by  the  firft  :  And  we  had 
neither  Religion  or  Policy  enough,  to  appoint  a 
Day  of  annual  Thankl'giving  for  the  laft. 

But  the  State  of  the  Community  is  in  no  refpedl 
altered,  either  by  the  Duty  injoined,  or  the  Duty 
omdtted.— We  are  ftill  free,  GOD  be  praifcd!  And, 
if  it  is  not  our  own  Faults,  fhall  ever  continue  fo. 

But  then,  whatever  Preference  is  given  in  Spi¬ 
rituals  to  Faith  above  Works,  ’tis  the  reverfe  in 
Seculars. — Let  us  believe  what  we  will,  hope  what 
we  Willy  pray  for  what  wc  will,  we  muft,  never- 
thelcfs,  perform  more  eflential  Duties.  We  muft 
watch  always,  endeavour  always,  and  work  otit 
cur  own  Salvation,  or  we  fliall  never  be  within  the 
reach  of  it. 

Power  is  a  Spring  always  in  Aftion  ;  and  fo 
miuch  of  Lead  there  is  in  the  Connection  between 
Subject  and  SubjeCl,  that  the  latter  is  in  a  con¬ 
tinual  Courfe  of  Relaxation  under  the  continued 
P  re  fill  re  of  the  former. 

Wc  have  indeed  profeffed  Confervators  of  our 
Liberties;  but  we  fuffer  them  moft  unwifely,  to 

give 


[  3  ] 

give  fo  much  for  their  Seats,  that  they  are  apt  to 
think  their  only  Obligation  is  to  themfeives ;  and 
that,  after  the  Day  of  Eleftion,  we  liave  no  De¬ 
mand  remaining  upon  them. 

Notvvithftanding  the  wife  and  noble  Inftitutions 
of  our  Forefathers,  therefore,  we  are  reduced  to 
the  fad  Neceffity,  of  relying  upon  Incidents  and 
Accidents,  for  the  Prefervation  or  Recovery  of  our  ^ 
departed  or  departing  Privileges. 

^  And,  however  inconfiftent  it  may  feem  with 
Pretenfions  high  as  ours,  to  lie  in  wait  for  fuch 
precarious  Aids,  we  muft  not  fufier  our  Pride  to 
interfere  with  our  Safety. 

A  fingle  Seed  has  been  caft  into  the  Ground, 
which,  if  properly  nurfed  and  cheriflied,  may  re- 
femble  in  Growth  what  is  laid  of  the  Muftard-Seed 
in  the  Gofpel  ;  And  never  was  a  Seafon  more  fa¬ 
vorable. — We  have  a  Prince  on  the  Throne  who 
is  the  Father  of  his  People,  and  the  Friend  of  Man¬ 
kind  :  We  have  Minifters,  who,  inflead  of  difdain-  • 
ing,  ftudy  to  deferve,  the  good  Will  of  their  Fel¬ 
low  Subjedls :  And  nothing  is  wanting  but  a  fuit- 
able  Difpofition  in  the  People  themfeives  to  throw 
their  Weight,  if  it  flsouki  be  wanted,  into  their 
own  Scale,  and,  thereby,  provide,  as  far  as  Laws 
can  provide,  for  the  Security  of  themfeives  and 
their  Pofterity  for  Ages  yet  to  come. 

The  Cafe  of  one  unhappy  Man  out  of  Num¬ 
bers  torn  by  Violence  from  his  Family,  Friends, 
and  Occupation,  deprived  of  his  Liberty,  and  tan- 
talifed  with  Doubts  and  DliTculties,  when  he  ap¬ 
plied  in  the  old,  conftitutionai  Way  by  Habeas  Cor- 
fus^  for  Deliverance;  has  been,  moft  mentorioufly, 
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brought  before  the  Public  by  a  Gentleman  of  DI- 
ftinftion,  has  found  Advocates  of  the  moft  con- 
fummate  Abilities  and  elevated  Stations,  who  have 
retrieved  the  Honour  of  Government,  by  conjoin¬ 
ing  the  Service  of  the  Crown  with  the  Proteftion 
of  the  People. 

Phe  Seamens  Bill,  calculated  to  relieve  and  en¬ 
courage  the  bravcft  and  moft  ufeful  fet  of  Men 
amongft  us,  gave  the  Hrft  Hint,.asl  am  informed, 
tor  mentioning  it  in  Parliament ;  When  the  Ser¬ 
vices  and  Sufferings  of  a  Part  of  the  Community 
were  under  Confideration,  it  could  not  be  unfea- 
fonablc,  to  difclofe  a  Breach,  which  might  poflibly 
endanger  the  Security  of  the  Whole:  But  then,  it 

being  reprefented  from  the  C - r.  That  it  would 

be  improper  to  fuffer  the  Palladium  of  our  national 
Tibcrty,  to  be  treated  as  an  Appendix  to  any  other 
Bill  whatfoever,  all  were  convinced,  the  moft  fo- 
lemn  Manner  of  treating  it  would  be  the  beft. 

Such  an  Order  v/as,  accordingly  made  :  A  Bill 
of  Explanation  has  been  prepared  and  received.— 
The  Merits  have  been  debated :  The  Iflue  is  ftill 
in  Sufpcnce.-— Thole  who  raifed  the  Doubts  are 
not  as  yet  of  Opinion,  that  the  Occafion  of  them 
ought  to  be  removed,  or  the  Subjedt  relieved  fram 
the  Preftiire  of  them.— They  alfo  are  high  in 
Office  and  Authority,  celebrated  for  their  Parts, 
and  formidable  for  their  Connections, 

Great  Regard  is  due  to  both  Sides  :  The  Me- 
rits  of  the  Cafe  arc  hardly  known  without  Doors  : 
And  it  is  prefumed  nothing  but  Intelligence  is 
wanting,  to  make  it  the  Catife  of  the  Kingdom. 


That 
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-That  Intelligence  is  here  offered,  almoft  In  the 
crude  State  it  lies  in  our  Records,— And  ’tis  hoped 
the  Reader  will  not  think  we  lead  him  too  far 

back,  merely  to  load  him  with  Precedents  and 
Authorities, 


We  go  back  only  to  go  forward  :  Nothing  is  to 
be  eftcemed  obfolete  that  regards  any  Fundamcn- 
tal  or  Landmark  of  Liberty.— The  Landmarks 
of  Liberty  are  much  eafier  remov’d  than  they  are 
replaced  :  And^  perhaps,  the  Difcoveries  we  iball 
maKC  among  the  Ruins  of  lime,  will  lerve  to 
convince  us,  that  if  the  Ucibecis  CoTpus-Atl  is  to 
be  narrowed  in  Ufe  and  Application,  after  the 
Manner  now  contended  for,  the  Nation  has  loft 
as  much  (or  more)  as  it  gained  by  it :  And  that 
on  the  contrary,  none  of  the  old  Claims  and 
Rights  of  the  People  were  voided  by  it,  which 
has  not  been  fo  much  as  pretended,  no  Refine¬ 
ment  that  has  or  can  be  urged,  is  of  force  to  ex¬ 
plain  them  away. 


Laaies  andLady-Jike  Gentlemen  are  defired,  not 
to  ficken  themfelves  by  attempting  to  read  a  Pa^e  of 
fuch  forbiddingMatter. — To  Inch  only  as  are  capable 

and  Refleftion,  Purpofe  and  Refolu- 
tion,  it  is  addrefled  :  Thofe  who  have  Bowels  as 
well  as  Brains  :  Who  can  feel  for  the  Community 
they  belong  to,  as  well  as  for  themfelves  :  And 
who  can  beftir  themfelves  with  Vigour,  to  pro¬ 
vide  for  their  owu  Security,  when  properly  warned 
by  the  Sufferings  of  others. 


I  have  faid,  the  Man  whofe  particular  Cafe 
brought  on  this  Difcuffion,  was  torn  by  Violence 


from  his  Faiuily,  Cfc,  And  it  is  now  neceffary  to 
sdd,  That  the  Intent  of  this  Violence  and  of  liis 


om- 
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Commitment  thereupon,  was  in  order  to  -force 

him  into  the  Service  as  a  Foot  Soldier. - As 

aUb,  That  by  a  late  A6t  of  Parliament,  for  the 
fpecdy  and  cffedlual  Recruiting  his  Majefty’s 
Forces,  certain  Magiftrates  and  others,  are  autho- 
rifed  and  impowercd  to  raife,  levy,  within 
their  feveral  Limits  fuch  able-bodied  Men,  as  did 
not  follow  any  lawful  Calling,  or  had  not  fome 
other  lawful  and  fufficient  Support,  to  ferve  his 
Majefty,  and  to  commit  them  to  clofe  Cujlody 
’till  properly  difpofed  of;  the  Men  fo  impreffed 
being  moreover  made  liable  to  all  the  Penalties  of 
Martial  Law,  in  cafe  of  Defertion, 

Under  one  fpecial  Provifo,  neverthelefs,  (which 
carefully  comprehended  every  Scoundrel  in  every 
Pot-walloping  Borough  and  fmuggling  Port, 
through  the  united  Kingdom,)  That  every  Perfon 
having  any  Vote  in  any  County,  City,  Borough, 
Town,  Port  or  Place,  flaould  not  be  liable  to 

fuch  Compulfion, 

Now  it’s  prefumied,  That  the  particular  Perfon  we 
arc  treating  of,  was  not  even  within  the  Defeription 
of  this  Aft,  tho’  profecuted  with  all  the  Rigours 
of  it  ;  and,  being  without  other  Remedy,  apply’d 
for  his  Habeas  Corpus,  as  a  IVrit  of  Right,  which 
every  Subjeft  was  iniitled  to. 


And  here  the  Doubt  begam 


The  Statute  of  3  i  Car.  II.  made  Provifion,  as  tve 
ihall  fee,  only  for  the  Rftief  of  the  Kings  Subjefts, 
committed  for  criminal  or  fuppofed  criminal  Matters, 
and  as  the  Prifoner,  like  all  others  under  the  Do- , 
minion  cf  the  Recruiting- 4bl,  was  free  from  every 

criminal  Imputation,  it  was  underdoodj  he  could 

deriv 
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derive  no  BeneEt  from  it.— So  that  the  very  Inno¬ 
cence,  -which  fiiould  have  inftantly  inlarged  him, 
became  the  Plea  for  fo  doubting.  Whether  he  was 
intituled  to  that  Relief  in  Law,  which  fappofedCri- 
minals  might  infift  on. 

We  have,  therefore,  two  Points  before  us  : 
Namely, 


The  Claims  of  Liberty  ; 

And  the  Obligations  of  Service, 

The  Firft  of  thefe  is  the  Chief:  The  Second 
Subordinate  :  And  we  will  endeavour  to  trace  out 
fo  much  of  both  as  may  render  them  fufficiently 
clear,  till  both  fliall  be  again  forgot. 

It  has  been  a  thoufand  Times  recorded,  and 
ought  to  be  forever  remember’d,  That  Magna 
Charta  is  not  the  original  Source  of  our  Liberties  ; 
but  rather  the  Refervoir  where  all  the  different 
Streams  were  colledled  and  contained. 

The’  forced  from  King  John  by  a  Confederacy  of 
the  Barons  in  Arms,  thofe  Contents  are  no  other 
than  by  the  Laws  and  Cuftoms  of  the  Kingdom  thro* 
all  Ages,  and  under  all  Difpenfations,  Britljh^  Ro¬ 
man^  Saxon^  Banifh^  and  Norman^  all  Freemen,  the 
Nation  was  intituled  to  ,and  generally  were  in  PoL 
fcfTion  of. 

Liberty  was  equally  dear  to  the  Govern’d  of  all 
thofe  different  Nations;  and  the  Prefervation  of  it 
equally  the  Intereft  of  all. 

f 

In  fwearing  to  obferve  the  Laws  of  St.  Edward, 
as  alfo,  to  do  Juftice  and  prevent  Oppreffion  ;  and 

3  in 
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in  refcrving  to  hirhfdf,  from  the  F«»«»  of  the 
T  ttnd  nothin"  but  their  free  Service,  ty&nWilliam 

Tho’  pretending Conqueft  ns  t»eU  as 
Rirrht  laid  his  own  Government  under  the  lame 
Obligations,  which  had  reftrained  the  leveral  Prin¬ 
ces  before  him. 


His  Son  and  immediate  SuccelTor  WilUam  II. 
not  fo  much  from  Inclination,  as  Apprehenlion  of 
bcin"  outbid  by  Robert  his  elder  Brother,  followed 
his  Example,  and  gave  the  like  Securities  for  his 
"■ood  Behaviour  to  his  Subjedts. 

t> 

And  as  to  Henry  I.  third  Son  to  Wtlham  the 
Herman,  the  Charter  of  Liberties  by  him  ac¬ 
corded  to  the  Nation,  was  the  Model  after  whici 
all  fubfequent  Charters  were  formed,  and  the 
Ground  upon  which  they  were  demanded. 

Mayna  Charta  then,  according  to  the  befi;  Au¬ 
thorities,  was  no  more  than  a  folemn 
the  Freemens  Birthright,  under  a  coercive 
Claufe  which  authorifed  the  Ju  nto  of  Twenty- 
Barons,  appointed  to  be  Guardians  thereof,  to 
compel  the  KHg  to  Performance  by  "educing  his 
Cafllcs,  and  every  Way,  hot  per  fondly,  diftreffing 
him,  to  the  utmoft  of  their  Power. 

This  Charter,  no  fooner  made  "ban  brHcen, 
was  renewed  by  Henry  III-  Son  of  the  Tyrant  7  , 

for  the  Sake  of  rcplcnifliing  his  exhaufted  Lxche- 
micr  •  The  Nation  gladly  giving,  and  he  as  gladly 
deceiving,  a  Fine,  for  the  peaceful  Recovery  of 
what  had  been  wrongfully  wrefted  from  them. 

Tt  is  affirmed  by  M.  Paris,  and  by  Others  upon 
y]  Authority,  That  this  Charter  was  in  nothmg 
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difTerent  from  the  former  of  King  ^ohn  :  But  that 
is  not  ftriftly  true,  and  Nathaniel  Bacon^  zittv  Seldon^ 
has  fpeciiied  leveral  PafTages  which  do  not  corre- 
fpond. 

With  regard,  however,  to  the  Point  immedi¬ 
ately  before  us,  the  one  is  ns  advantageous  to  the 
Subjedt  as  the  other  ;  and  is  follow’d  preferably, 
becaufe  it  was  pafs’d  in  full  Parliament,  not  as  the 
other  in  the  Field,  for  a  valuable  Confideratioa 
given  as  aforefaid  ^  that  is  to  fay,  a  Fifteenth  of 
all  Moveables  ;  not  by  Force  of  Arms  : — The 
King  binding  himfelf  to  the  Obfervance  of  it,  with 
more  Pomp  of  Ceremony,  than,  perhaps,  was  ever 
ufed  at  the  Promulgation  of  any  other  Law,  'fince 
the  Inftitutions  of  Sinai^  and  under  more  fearful 
Imprecations. 

If,  fays  the  fame  Mr.  Bacon^  we  lhall  pare 
away  the  fuperftitious  Ceremonies,  and  confider 
divine  Providence,  v/e  may  fearch  into  all  Hiftories 
of  all  Ages,  and  v/e  fhall  not  find  a  Parallel  here¬ 
unto  ;  fo  ferioLifly  compos’d,  folemnly  pronounc’d, 
with  an  Amen  from  the  reprefentative  Body  of  the 
whole  Kingdom,  put  in  Writing  under  Seal,  pre- 
ferv’d  to  Pofterity,  vindicated  by  GOD  himfelf  in 
the  Ruin  of  fo  many  Oppofers.  And  yet  the  Duft 
of  Time  hath  almoft  bury’d  this  out  of  the 
Thoughts  of  Men  ;  fo  as  few  of  fuch  as  know  it, 
do  ferioufiy  confider  how  far  it  may  yet,  and  even 
now,  be  charged  upon  the  Account  of  this  Nation.’* 

In  the  25th  of  Edward  I.  Son  of  this  Henry^  It  / 
v/as  not  only 'confirmed  in  Parliament,  but,  by  ex- 
prefs  Provifion,  declared  alfo  to  be  the  conmojt 
Law  of  the  Kingdom  :  Whatever  fliould  be  done, 
or  ' Judgment  given  contrary  thereto,  was  to  be 

C  undone 
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undone  and  holdcn  for  naught :  Copies  of  the  fame 
under  the  Great  Seal,  were  ordered  to  be  depofited 
in  the  Cathedral  Churches  of  the  Kingdom,  there 
to  remain,  and  to  be  read  before  the  People  twice 
a  Year. 

On  the  feveral  Archbifliops  and  Bilhops  this  ne- 
ceflary  Duty  was  impos’d  ;  they  were  alfo  to  de¬ 
nounce  the  Sentence  of  Excommunication  againft 
the  Breakers  thereof:  And  if  any  of  the  latter 
negledted  either  of  thefe  Duties,  they  were  to  be 
compell’d  to  Performance. 

Under  Edward  II.  the  Charter  was  an-ain  and 

O 

again  confirmed  ;  with  fuch  farther  Specifications 
as  the  fpecial  Diforders  of  thpfe  diforderly  Times 
required. 

I 

Under  Edward  III.  it  was  provided,  That  the 
Houfe  of  Lords  fhould  remedy  all  Offences  con¬ 
trary  to  the  Law  of  Magna  Charta^  and  the  King 
was  to  carry  their  Judgment  into  Execution:  Again 
the  faid  Charter  was  affirmed  to  be  the  Law  of  the 
Land  *,  and  the  Nullity  of  every  Aft  or  Proceeding 
in  Violation  of  it,  was  again  declared  and  enabled. 

In  ffiort  ;  it  was  more  than  thirty  Tim.es  fo  con¬ 
firm’d  in  full  Parliament  :  And  as  the  funda¬ 
mental  Law  of  the  Land,  it  is  of  eternal  Obliga¬ 
tion,  and  from  its  own  Nature  irrepcalable. 

It  is  true,  fays  Bacon^  it  was,  at  the  firfl,  but 
a  Kings  Charter  of  Confirmation  ^  and,  had  Kings 
been  patient  therewith,  it  might  have  grown  no 
bigger :  But  by  Oppofition  it  rooted  deeper,  and 
grew  up  to  the  Stature  of  a  Statute,  and  fettled  fb 

faff, 
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faft,  that  it  can  never  be  avoided^  but  by  furrender 
from  the  whole  Bodyd^ 

Let  this  fuffice  for  the  great  Charter  in  general. 

The  Claufe  more  immediately  under  Confidera- 
tion  is  that  which  follows  : 

Nullus  liber  Homo^  &c.  No  Freeman  fliall  be 
taken  or  imprifoned,  or  be  diffeifed  of  his  Free- 
.hold,  or  Liberties,  or  Free  Cuftoms,  or  be  out¬ 
law’d,  or  exil'd^  or  any  other  Ways  deftroyed  ^  nor 
will  we  pafs  upon  him  or  condemn  him  ‘but  by 
lawful  Judgment  of  his  Peers,  or  by  the  Law  of 
the  Land.  VVe  will  fell  to  no  Man,  we  will  not 
deny  or  defer  to  any  Man  either  Juftice  or  Right/* 

A  Claufe  of  fuch  high  Importance  to  every 
Man  in  England^  of  what  Rank  and  Quality  what- 
foever,  that  it  is,  indeed.  Matter  of  Wonder,  it 
has  not  been  inlcribed  in  Letters  of  Gold  in  every 
Town-Hall  and  Court  of  Judicature  in  the  King- 
dem  ! 

And  yet,  notwithhanding  all  the  Precautions 
injoin’d  by  repeated  Laws,  for  preferving  this 
ineftimable  Inhitute  ;  and  the  Orders  made  for 
fending  Copies  of  it,  to  every  Shire  in  the  King¬ 
dom,  fo  negligent  have  the  People  been  of  them- 
felves,  that  the  Charters  of  John  and  Henry  III. 
are  not  to  be  found  in  our  Archives  :  And  as  to 
the  Charter  of  Henry  I.  it  was  long  ago  obferv’d, 
all  but  Three  Copies  had  been  embezzled. 

Infinite,  however,  are  the  Comments  which  have 
been  written,  and  which  yet  remain  upon  every 
Claufe  of  it  :  And  Ccke^  in  the  fecond  Part  of  his 

C  2  In- 
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Inflitutes,  has  been  particularly  careful  to  explain 
every  Par  tide  of  This  to  the  meanefl:  Capacity. 

By  the  Lex  Terrce  or  Law  of  the  Land^  he  tells 
us,  we  are  to  underfland  the  Common-Caw, 
Statute- Law,  or  Cuflom  of  Ejtgland ;  and  thofe 
Words  are  lo  inferred  as  to  relate  to  every  Part  of 
the  Whole.-*  1  he  taken  and  iwpvifoTd d^  relate 

to  tne  Reftraint  of  perfonal  Liberty,  any  otherwife 
than  by  Indiftment  or  Prefentment  of  good  and 
lawful  Men,  where  the  Matter  of  Charge  was 
laid.-— And,  agreeable  to  this,  it  was  in  the  Reign 
of  Ed.  III.  declared  in  full  Parliament  to  be  the 
Law  of  the  Land^  That  none  fliould  be  put  to 
Anfwer,  but  upon  Prefentment  before  Juftices,  or 
Matter  of  Record  *,  that  is,  by  due  Procefs  at  Law. 

- — To  he:  diffeis'd.,  or  deprived  of  Lands  or  Liveli¬ 
hood,  required  the  fame  due  Procefs  in  every  In- 
ftance ;  or  otherwife  whatever  v/as  done,  was  an 
Infradion  of  the  Chiarter,  and  the  Deed  not  only 
void,  but  even  punifiable. 

Let  me  have  Leave  to  add  Bacon'' ^  Summary  of 
v/hat  regards  this  emphatical  Claufe. 


This  is  a  comprehenfive  Law  ;  and  made  up 
of  many  Saxon  Laws  ;  or  rather  an  Enforcement 
of  all  Laws,  and  a  Remedy  againfl:  Oppreffion 
pafs  d,  prelent  and  to  come :  And  concerneth, 
firil  the  Ferfon^  then  his  Livelihood :  As  touching 
the  Perfon,  his  Life  and  his  Liberty  :  His  Life 
be  under  the  Protedion  of  the  Law,  and  his  Li¬ 
berty  likewife  ^  fo  as  he  fhall  be  fiiut  into  no  Place 
by  Iinprifonmenr,  nor  out  of  any  Place  by  Banifh- 
rnent,  butfiall  have  Liberty  of  Ingrefs  or  P^grefs  : 
His  Lftate  both  real  aadperlbnal  fhall  be_airo  under 

^  the 
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the  Protcftion  of  the  Law  :  And  the  Law  alfo 
fhall  free  ;  neither  derty'd  or  delay'd''' 

Agreeable  to  the  general  Idea  of  this  great 
Statute  .  here  fuggefted,  every  Commiffion  of 
Oyer  and  Terminer  was  conftantly  limited.  Se¬ 
cundum  hegem  Confuetudinem  Anglice  .-And,  fo 
much  Strels'  was  laid  on  thefe  Words,  that  when 
the  Union  of  England  and  Scotland  was  driven 
hard  by  James  I.  and  it  was  offered  among  the 
other  Conditions,  that,  for  the  future,  this  Li¬ 
mitation  might  run  thus,  Secundum  Legem  C?  Con¬ 
fuetudinem  Britanni^^  it  was  refolved  by  all  the 
Judges,  that  no  fuch  Change,  tho’  but  of  a  Angle 
Word,  could  be  made,  without  the  Confent  of 
both  the  Parliaments  of  both  kingdoms. 

A  Circumftance  which  at  prefent,  ought  not  to 
be  overlook’d,  nor  hereafter  to  be  forgotten ! 

But,  notwithftandino;  all  thefe  notable  Precautl- 
ons,  Power  was  always  feeking,  finding,  or  mak¬ 
ing  ways  to  break  in  upon  Liberty. - So  that  the 

Conftitution  refembled  in  fome  Sort  a  Spiders 
Web. — Tho’  confiftent  tender,  often  damag’d ; 
and  as  often  repaired. 

To  fpecify  how  many  various  ways,  mediate 
and  immediate,  by  Excefs  of  Law  as  well  as 
defeat  of  Law,  the  Subjed;  was  harafs^d  and  op- 
prefs’d ;  the  Conuvlfions  thofe  Abufes  gave  Rife 
to  ;  and  the  feveral  Expedients  of  Remedy  and 
Prevention,  adopted  and  eftablifhed  upon  thelffue, 
would  take  up  a  Folio  or  two  :  and  a  little  Eter¬ 
nity  (if  any  unprivileged  Man  may  venture  to  echo 
io  new  a  Phrafe)  to  colled:  them. 
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I  fhall,  therefore,  but  glance  at  a  fingle  Irr- 
llance  in  pafTing  ;  namely  ;  The  Cafe  of  Empfcn 
of  Dudley^  who,  under  the  Colour  of  the  Statute 
II  lie}!.  VII.  for  converting  Juftices  of  Peace  in¬ 
to  InqidfitcrSy  had  committed  horrible  Oppreffions 
on  the  Subjeft,  by  vexatious  Indictments  and 
•illegal  ProcelTes.  To  wit  ;  fending  the  Perfons  fo 
indicted  to  feveral  Prifons,  there  to  be  detain’d  du¬ 
ring  Pleafure  :  or  rather  to  extort  fuch  Fines,  Ran- 
foms  and  Compofitions  from  them,  as  they  thought 
fit  to  impofe,  to  the  Subverfion  of  the  Laws,  and 
immenfe  Damage  of  the  Lieges. 

That  the  FaCt  was  ao;reeable  to  the  Sentence  of 
the  Judges  juft  cited,  alter  the  Accefiion  of  King 
Janies^  is  Bafis  enough  for  the  Pile  we  have  to  raife: 
And  the  Parliament  itfelf,  {il  a  Parliament! 
manifeftly  befide  itfelf  may  be  fo  fpoken  of) 
the  very  complaifant  Parliament,  which  beftov/- 
cd  on  King  Henry  VIII.  and  his  Council,  the  ex¬ 
travagant  Power,  of  converting  Proclamations 
'into  Laws,  took  care,  even  in  the  Stature  tor 
that  Purpofc,  fo  to  circumferibe  the  Power  fo 
given,  that  none  of  the  Kings  liege  People  of 
what  Effate,  Degree,  or  Condition  foever  they 
might  be,  either  as  Individuals  or  Bodies  corporate, 
jhould  have  any  of  their  Inheritances,  lawful 
Poficflions,  FffeCls,  Liberties,  Privileges,  Fran- 
chifes,  Good's  or  Chattels  taken  avv^ay,  &c. 

'  '  So  that  we  may  now  proceed  to  fuch  Cafes 
and  Controverfies,  as  in  the  downward  Courfe-  of 
our  i  liftory,  emerge  ;  and  upon  the  Authority  of 
which,  we  hope  to  prove,  the  L/iberty  of  the  Sub* 
jecl  ought  CO  reft  and  remain  for  cvei?. 
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And,  firft,  in  the  Remonftrances  of  the  Houfe 
of  Commons  to  James  I.  in  the  Year  i6io,  con¬ 
cerning  Grievances,  we  find  the  following  Claules ; 
to  wit,  Among  many  other  Points  of  Happi- 
nefs  and  Freedom,  which  your  Majeftys  Subjefts 
of  this  Kingdom  have  enjoy’d  under  your  Royal 
Progenitors,  Kings  and  ^leens  of  this  Realm," 
there  is  none  which  they  have  accounted  more 
dear  and  precious  than  This  ;  To  be  guided  and  go¬ 
vern’d  by  certain  Rule  of  Law^  which  giveth  both 
to  the  Head  and  Members,  that  which  of  right 
belongeth  to  them,  and  not  by  any  uncertain 
or  arbitary  Form  of  Government.  ^  ^  * 

Out  of  this- Root  hath  grov/n  the  indubitable 
Right  of  the  People  of  this  Kingdom,  not  to  be 
made  fubjedl  to  any  Punifliment  that  fhall  extend 
to  their  Lives,  Lands,  Bodies  or  Goods,  other  than 
llich  as  are  ordain’d  by  the  common  Laws  of  this  Land 
or  the  Statutes  made  by  their  common  Confent  in 

Parliament ; - ^And  upon  thefe  Generals,  they  then 

graft  a  particular  Complaint  againft  the  Proclama^ 
tions  of  late  ifflied  by  his  Majefty,  as  of  more 
Frequency  than  heretofore,  and  extended  not  only 
to  the  Liberty, but  alfo  to  the  Goods,  Inheritarces, 
and  Livelihood  of  the  Subjedl :  Some  of  them  tend- 
ino;  to  alter  Laws,  and  to  make  them  new, --Some 
made  fhortly  after  a  SelTion,  in  relation  to  matters 
rejedled  therein.  Others  appointing  Punifliments 
before  lav/ful  Trial  and  Convidtion,  Some  impo- 

fing  Penalties  in  the  nature  of  penal  Statutes. - 

Some  referring  the  Punifliment  of  Offenders  to  the 
Courts  of  arbitrary  Difcretion,  [Star-Chamber  and 
high  Commiffion  Courts,]  which  had  laid  heayy 
and  grievous  Cenfures  upon  Delinquents.  ^  ^  ^ 

And 
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.  By  Reafon  whereof  a  general  Fear  had  been 
conceiv’d  among  the  People,  that  fuch  Proclama¬ 
tions  would  in  Time  be  obtruded  as  Laws  and 
in  which  Cafe  the  Happinefs  which  our  Ancellors 
had  long  enjoy’d,  would  be  much  impair’d,  if 
not  taken  quite  away,  not  without  lome  probable 
Danger  of  bringing  a  new  Form  of  arbitrary 
Government  upon  the  Realm. 

Having  afterwards  acknov/ledg’d  the  executive 
Power  to  be  the  Life  of  the  Law,  feeing  it  was 
his  Highnefles  Writs  which  convey’d  all  the  Be¬ 
nefit  of  it  to  his  Subjedts,  they  proceed  in  thefe 
Words. 

'  •  •  . 

“  Among  which  [Writs]  none  are  more  ho¬ 
norable  for  the  Support  of  the  common  Juftice 
of  the  Realm,  than  the  Writs  of  Prohibition^ 
Habeas  Corpus  and  de  Homine  Replegiando  :  Which 
Writs  have  been  ever  held  and  found  to  be  a 
chief  means  of  Relief  unto  the  poor,  diftreffed 
and  opprejfed  Subjedts  of  this  Kingdom  ;  and  can 
be  no  Inconvenience  at  all ;  feeing  they  are  no  Way 
conclufive  againft  any  Man,  and  draw  no  Benefit 
to  the  Procurers,  but  rather  an  uielefs  Charge, 
if  they  be  obtained  upon  any  unjuft  Grounds  or 
Pretence. 

^ 

It  is,  therefore  moft  humbly  defired,  that  it 
may  pleafe  your  Majefty  (whole  Glory  is  never 
more  confpicuous,  than  when  the  pooreft  of  the 
Commonalty  arc  blefled  with  the  antient  Beams  of 
Juftice)  to  require  your  Judges  in  the  Courts  of 
IVeJlminfter  to  grant  the  faid  Writs  in  Cafes  where 
fuch  Writs  do  lye,  and  by  Law  are  grantable. — • 

And 
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And  in  fuch  Sort  as  that  fuch  Perfons  whofe  Bo^ 
dies  being  either  committed  to  Prifoh,  or  their 
Caufes  like  to  receive  great  Prejudice  by  Proceed¬ 
ings  againft  them  in  Times  of  Vacation,  may  not 
be  debarred  or  deferr'^d  from  having  the  fpeedy  Re¬ 
lief  and  Benefit  of  thofe  Writs,  more  than  in  for¬ 
mer  Times/^ 

> 

It  was  the  Misfortune  of  his  Highnefsthe  King, 
to  have  as  high  a  Senfe  of  his  inherent  Power  and 
confummate  Wifdom,  as  the  moft  fenfible  of  the 
Commons  could  have  of  their  Rights  and  Pri¬ 
vileges. 

If,  therefore,  they  were  tenacious  of  the  one,  he 
was  as  peremptory  in  the  Exercifeof  the  other. — 
Thus,  inftead  of  granting  a  Prayer  founded  on 
all  that  was  facred  in  the  Conftitution,  he  not  only 
diflfolved  the  Patliament  in  Anger,  but  alfo  com- 
mitted  feveral  of  the  moft  aftive  Members,  with¬ 
out  Bail  or  Mainprize  ;  and,  by  Way  of  Prepara¬ 
tory  to  the  next  he  fummon’d,  iflfued  a  Proclama¬ 
tion,  forbidding  all  his  Subjefts  from  the  higheft 
to  the  loweft,  either  by  Pen  or  Speech,  to  inter¬ 
meddle  with  the  Arcana  Imperii,  Matter  of  Pri¬ 
vilege  became,  therefore,  one  of  the  firft  t^oints 
attended  to  in  the  Eloufe ;  notwithftanding  which 
Sir  Edward  Sandys  a  Member,  was,  by  Order 
of  Council,  thrown  into  Confinement:  And,  when 
the  Houfe  was  preparing  a  general  Remonftrance 
fuitable  to  the  Times,  he  fent  a  Letter  to  the 
Speaker  from  Newmarket,^  in  which,  having  ex- 
prefly  forbidden  them  alfo,  from  intermeddling  in 
Matters  above  their  Reach  and  Capacity,  and  fig- 
nify’d,  that  Sandys  was  not  confined  for  any  par¬ 
liamentary  Mifdemeanor,  he  adds,  That,  to 
put  them  out  of  Doubt  on  the  like  Qtieftions  for 
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he  future,  he  would  have  them  refolv’d ;  He 
thought  himfelf  very  free  and  able  to  punilh  any 
Man’s  Mifdemeanours  in  Parliament,  as  well 
during  their  fitting  as  after,  which  he  meant  not 
to  fpare  liereafter.  ^ — And  if  they  had  already 
touched  any  of  the  Points  forbidden,  in  any  Peti¬ 
tion  of  theirs,  and  fliould  bring  them  before 
him  unreform  d,  he  fliould  not  deio'n  to  hear  or 
anfwer  them.”  ^ 

The  Commons,  neverthelefs,  had  the  Firm- 
nefs,  not  only  to  precede  in  the  Maintenance 
of  their  Rights  (tho’  in  a  Manner  fufficiently 
guarded)  but  alfo  to  claim  them  as  their  Inheritance, 
—The  King,  on  the  other  Hand,  treated  them 
with,  Ne  jutor  ultra  Crepidam!  reprimanded  them 
for  their  Prefumption,  and  wound  up  his  Bottom, 
by  intimating,  the  Rights  and  Privileges  they 
pretended  to,  were  theirs  by  Toleration,,  rather  than 
Inheritance'.  And  that  it  would  have  became  them 
better  to  have  acknowledged  they  were  derived 
from  the  Grace  and  Fermijjion  of  his  Anceftors  and 
ofhimfclf.— 

^  This  rendered  the  Breach  wider  than  ever. — 
1  he  Commons  entered  a  folemn  Proteftation  in 
their  Books  in  favour  of  their  own  Claims,  and 
againft  the  Kings  Preferiptions. — The  King  con¬ 
venes  his  Council  :  Commands  the  Judges  to  at¬ 
tend  ;  fends  for  the  Commons  Journal  ;  and  with 
his  own  Hands  tears  out  the  Teaf. — Orders  an 
angry  Entry  to  be  made  in  the  Council- Books, 
both  of  the  ha6t  and  the  Caufe  ;  not  more  favour¬ 
able  to  his  own  Conduft,  than  injurious  to  that  of 

the  Commons. - Diflblves  the  Parliament  by  a 

Proclamation  in  the  lame  imperious  Stile,— — And 
proceeds  to  make  his  former  Menaces  good,  by 

com- 


[  19  ] 

committing  Sir  Edward  Coke^  late  hisLord  Chief 
Juftice  of  the  King’s  Bench,  and  Sir  Robert  Phil¬ 
lips  to  the  "Tower ;  Selden^  Pym  and  Mallory  to  other 
Prifons  ;  and  fending  Riggs^  Crew^  Rich  and  jP^r- 

rot  on  frivolous  Pretences  to  Ireland ; -  Nay, 

fo  high  was  the  Kings  Indignation  rais’d  againft 
Coke  more  elpecially,  that  he  ordered  his  Papers 
to  be  leiz’d,  and  he  himfelf  to  be  profeciited  for  an 
old  Debt  of  30,000!.  faid  to  be  due  from  his  Fa¬ 
mily  to  the  Crown  ;  As  alfo  to  exclude  him  from 
the  next  general  Pardon,  either  by  exprefs  Excep¬ 
tion  or  otherwife. - 

Thus  the  Mound  was  broken,  and  Liberty  borne 
away  at  once  by  an  Inundation  of  Will  and  Plea- 
fure. — Writs  of  Habeas  Corpus  were  now  of  no 
Ufe,  either  to  the  Commons  or  Peers.  (For  in 
the  Perfon  of  the  Earl  of  Southampton^  the  Privi¬ 
lege  of  the  Peerage  had  been  as  little  confider’d, 
as  that  of  the  Commons)  Thofe  who  had  the  Ad- 
miniftration  ot  the  Law's  were  fo  furrounded  wdih 
Terrors,  that  they  forgot  the  Obligation  of  their 
Oaths*:  Of  the  Members  committed,  but  one, 
{Selden)  and  he  by  the  Favour  of  the  Lord-Keeper 
Williams^  was  admitted  to  Bail  :  And  the  reft  were 
detained,  till  the  Sitting  of  the  next  Parliament  ; 
which,  being  called  in  good  Fiumour,  was  good 
humour’d  enough  to  overlook  the  whole  Affair  of 
Grievances  *,  and  fuffer  the  offended  Members  of 
the  pafs’d,  to  compound  for  the  Recovery  of  their 
Liberty,  without  Satisfaftion  on  one  hand,  or  Pro- 
vifion  againft  the  like  Exceffes  for  the  Time  to 
come,  on  the  oth^r. 

That  fome,  at  leaft,  of  the  injur’d,  did,  however, 
retain  a  high  Refentment  of  their  Sufferings,  be- 
cam.e  maniieft  in  the  next  Reign-,  which,  being  con- 
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dufted  on  the  fame  Principles  as  the  former,  and 
inforc’d  with  a  more  determin’d  Obftinacy,  waSj 
accordingly,  produftive  of  more  bitter  and  baneful 
Fruits. 

With  a  Cry  of  Grievances  it  began  :  And  yet 
fuch  was  the  Forbearance  both  of  the  Community 
and  its  Reprefentation,  that,  till  a  new  Violence 
was  offered  to  the  Subjedt,  no  fpecial  No¬ 
tice  was  taken  of  the  pafs’d  ;  Nor,  even  then,  was 
any  new  Provifion  thought  of,  for  re-eftablifhing 
the  Liberty  they  had  loft. 

Buckingham^  the  firft  Minifter  of  this  and  the 
preceding'  Reign,  was  become  the  only  national 
Objedl:  Having  plac’d  every  State-Malady  to  hi$ 
Account,  they  computed  his  Removal  would  ferve 
as  an  univerfal  Remedy. 

But  they  had  a  Prince  to  deal  with,  whofe  very 
Virtues  were  under  fo  unhappy  a  Diredlion,  as  to 

become  capital  Faults. - The  more  he  was  prefs’d 

to  remove  him,  the  more  determin’d  he  grew  to 
maintain  him  in  his  Station.  In  vain  Parliament 
after  Parliament,  enquire,  impeach,  remonftrate. 

- The  moft  forward  of  the  Members  are  dif- 

grac’d,  imprifon’d,  or  fent  abroad  in  Employ¬ 
ments  abhorrent  to  their  Inclinations,  and  incon- 
fiftent  with  their  Profeffions,  as  Glafivil^  a  Lawyer, 
made  Secretary  to  the  Fleet  :  The  Second  of  thofe 
Parliaments  is  diffolvcd,  in  Contempt  of  an  Ad- 
drefs  of  Advice  to  the  contrary  from  the  whole 
Houfe  of  Peers,  as  his  Majeftics  hereditary  great 
Council  *,  which  his  Majefty  even  refufed  to  receive  : 
And,  to  m^lnifeft  to  the  whole  World,  that  his  Pur- 
pofc  was  to  govern  cn  Maitre  for  the  Time  to 
come,  he  ordered  the  Cuftoms  to  be  levied  byhi$ 
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Among  thofe  Imprifoned  for  not  contributino; 
their  (^lotas  to  the  Loan,  were  feveral  Gentk^ 
rrien  of  the  firft  Condition,  for  Rank  and  For¬ 
tune  in  the  Kingdom  •,  and  of  Lhefe,  Five,  namely. 
Sir  Thomas  Darnel,  Sir  John  Corbet,  Sir  Walter 
Earl,  Sir  John  Heveningham  and  Sir  Edward  Hamp- 
brought  their  Habeas  Corpus  in  the  Kings  Bench; 
and,  after  a  Flearing  by  their  Council,  were  fe- 
verally  remanded,  by  the  Lord  Chief  Juhice  (Sir 
Nicholas  Hyde.)  Upon  this  Flearing,  no  other 
Caufe  of  Commitment  appeared,  than  the  fpecial 
Command  of  the  King  ;  and,  notvvithftandino- 
the  Force  and  Obligation  of  fo  many  pofitive 
Laws,  in  favour  of  the  Subjedf,  the  Court  would 
pot  allow  themfelves  to  be  competent  Judo-es  in 
fo  plain  a  Cafe  ;  but  referred  the  Prifoners  m  the 
King  himfelf  for  the  Caufe  of  their  Imprifonment, 
and  to  his  Mercy  fortheirDeliverance:  And  this,  we 
jliall  prefently  fee,  was  even  a  favourable  Expe¬ 
dient  on  the  Side  of  the  Judges  ;  not  the  utmoft 
that  was  expefted  from  them.  And  what  a  Con¬ 
dition  every  Man  in  Englattd  found  himfelf  in  at 
fo  dreadful  a  Crifis,  need  not  here  be  explain’d! 
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own  Authority,  he  order’d  the  Port- Towns  to 
furnilh  him  with  Ships  ;  he  required  a  large  Loan 
of  the  City  of  London  over  and  above;  Fie  fqueez’d 
■his  Nobility  in  the  fame  unconftitutional  Manner  ; 
and  upon  the  Credit  of  their  Compliance,  not 
pnly  defcended  to  try  the  fame  Pradice  on  all 
Ranks  and  Degrees  of  People,  but  even  ordered 
fuch  as  refufed,  to  be  either  thrown  into  Prifons,  or 
prefs’d  into  his  Service  as  Soldiers  or  Seamen  : 
And  to  bind  the  Whole,  he  order’d  out  a  Com- 
mifllon  of  Array,  and  Martial  Law  to  be  exe¬ 
cuted. 


HJl.1'  JJS 
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It  appears  the  Lords  of  the  Councli  themfelves 
or,  atleaft,  a  Portion  of  them,  grew  to  be  alarm’d 
at  the  Appearances  they  had  help’d  to  create  : 
For,  it  is  fuggefted,  they  repair’d  to  the  famous  Sir 
Robert  Cotton  iox  Advice:  And  in  the  Paper  laid 
before  them  by  him,  are  ftill  to  be  found,  the  two 
following  Paragraphs ;  which  are  the  moft  material 
of  the  Whole  to  the  prefent  Purpofe.  To  wit. 

But  that  (fpeaking  of  a  new  Parliament)  which 
is  like  to  pafs  the  deepeft  into  their  Difputes  and 
Care,  is  the  late  Prefllires  they  fuppos’d  to  have 
been  done  upon  the  public  Liberty  and  Freedom  of 
the  Subjedf,  in  commanding  their  Goods  without 
Affent  by  Parliament,  imprifoning  and  confining 
their  Perfons  without  fpecial  Caufe  declar’d,  and 
that  made  good  againft  them  by  the  Judges  lately  j 
and  pretending  a  bFrit  to  command  their  Attendance 
in  foreign  Wars:  All  which  they  are  like  to  en¬ 
force  as  repugnant  to  many  pojitive  Laws^  Infti- 
rutions  and  cuflomary  Immunities  of  this  Common^ 
wealth, 

I 

And  thefe  dangerous  Diftaftes  to  the  People  are 
not  a  little  improv’d  by  the  unexemplcd  Courfe,  as 
they  conceive,  of  retaining  an  Inland  Army  in 
Winter-Seafon,  when  former  Times  of  general 
Fear,  as  in  Eighty-Eight,  produc’d  none  fuch  ; 
and  makes  them  in  their  dillraded  Fears,  to  con- 
jedure  idly,  It  was  rais’d  wholly,  to  fubjed  their 
Fortunes  to  the  Will  of  Power,  rather  than  of 
Law,  and  make  good  fomc  farther  Breach  upon 
their  Liberties  and  Freedoms  at  home,  rather  than 
defend  us  from  any  Force  abroad.” 

But  whatever  Trouble  the  Courtiers  apprehended 
from  a  Parliament,  they  thought  it  molt  advifeable 

tu 
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to  try  the  Experiment ;  and,  by  Way  of  Sweetner, 
his  Majefty  was  induc’d  to  clear  his  Prifons  of  the 
feveral  Gentlemen  confin’d  on  the  former  Account; 
and  the  faid  Gentlemen,  to  the  Number  of  Seventy- 
fix,  according  to  RuJhworthj  were  inlarg’d  accord- 
irgly. 

But  an  A6l  of  Grace  was  not  received  as  a  Re- 
ftoration  and  Re-eftablifhment  of  Right:  For  which 
Reafon,  when  this  new  Parliament  met,  they  paid 
no  regard  to  the  Menaces  contain’d  in  the  Kings 
Speech  at  the  Opening  of  it ;  but  proceded  to  the 
Removal  of  Grievances,  as  a  Debt  to  themfelves 
and  their  Conftituents,  before  they  proceded  to 
gratify  his  Majefty  with  a  Supply. 

On  the  head  of  Grievances,  none  was  more  in¬ 
filled  on,  than  the  Trefpafs  committed  on  the  Li¬ 
berty  of  the  Subjedl ;  and  in  the  Courfe  of  the 
Debate  upon  it,  many  Things  were  urg’d,  by  the 
moft  eminent  among  the  Lawyers,  which  are 
worthy  of  eternal  Remembrance.— But  as  Rt^Jh- 
•worths  Colledlion  are  every*  where  to  be  met  with,  I 
fhall  confine  myfelf  to  fuch  Paflages,  as  princi¬ 
pally  contain  Matter  of  Authority,  or  of  Record; 
leaving  the  Reader  to  apply  and  conclude  for  him- 
felf. 

‘‘  If  the  King,  faid  Mr.  Crefwell^  has  No  abfo- 
lute  Power  over  our  Lands  or  Goods,  then  a 
fortiori  Not  over  our  Perfons,  to  imprifon  them, 
without  declaring  the  Caufe. - ” 

My  next  Reafon  is  drawn  ab  inutili  fc?  incommodoi 
for  the  Statute,  de  frangentibus  Prifonam^  made 
I  Ed.  II.  is,  Sluod  nulliis  qui  Prijonam  fregerit  fub- 
eat  Judicium  vit(C  vel  Membrorumy  profradlione  Pri* 

fonot. 
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fono^^  tantum  nifi  Catifa  'pro  qua  captus  imprifonetut ^ 
tale  Judicium  requirat.  (Adding,  that  in  fuch’ 
Cafe,  the  Gaoler  may  fufFer  him  to  efcape  with 
Impunity). 

My  next  Reafon  is  drawn  ah  Re^is  Honore^' — • 
From  that  great  Honour  the  Law  do  thattribute 
unto  Ibvereign  Majefty:  And  therefore  the  Rule 
of  Law  is,  That,  Solum  Rex  hoc  non  potefi  facere^ 
quod  nonpoteft  jufle  agere, — AndHuJfey^  Chief  Jullice, 

I  Hen,  VIL  faith,  That  Sir  John  Markham  told 
King  Edward  IV.  he  could  not  arreft  a  Man  either 
for  Treafon  or  Felony  as  a  Subjedt  might  •,  be- 
caufe,  that,  if  the  King  did  wrong,  the  Party 
could  not  have  an  Adlion  againft  him :  And,  if 
the  Kings  Writ  under  the  Great  Seal  cannot  im- 
prifon  the  Subjedl  unlefs  it  contain  the  Caufe  ; — 
ihall  then  the  Kings  Warrant  otherwife  do.it, 
without  containing  the  Caufe  ;  that  his  Judge,- 
on  the  Return  thereof,  may  Hkewife,^  judge  of 
the  fame  ? 

And  he  concluded  with  a  Report  of  Sir  John 
Davies,  Kings  Serjeant  in  the  preceding  Reign, 
That  the  Kings  of  Englajtd  have  always  had  a  Mo¬ 
narchy-Royal,  not  Seignoral. - That  under  the 

firft  the  Subjedls  are  Freemen,  have  Propriety  in 
their  Goods  and  Freeholds,  and  Inheritance  in  their 
Lands  •,  whereas  under  the  latter,  they  are  as  ViL 
lains  and  Slaves,  and  have  Propriety  in  nothing.— 
That,  therefore,  when  a  royal  Monarch  makes  a'" 
new  Conqueft,  and  yet  receives  the  antient  Inha¬ 
bitants  into  his  Proteftion,  they  and  their  Heirs’ 
after  them,  fliall  enjoy  their  Lands  and  Liberties 
according  to  the  Law  ;  And  laftly,  that  this  Doc¬ 
trine  w^as  fortify ’d  by  the  following  Precedent:  One 
Sherborn  a  Saxonyhtm^  at  the  Time  of  the  Norman 
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Defcent,  Owner  of  a  Caftle  and  Lands  in  Norfolk^ 
tVilliam^  called  the  Conqueror,  gave  the  fame  to 
one  Warren  a  Norman]},  and  Sherborn  dying,  and 
his  Heir  claiming  according  to  the  Law,  it  was 
before  the  Conqueror  himfelf  adjudg’d  for  him, 
and  that  the  Gilt  thereof  to  Warren  was  void.” 

The  Matter  being  referr’d  to  a  Committee,  feme 
under  Praftice  was  difeover’d  in  relation  to  the 
Cafe  of  the  five  Gentlemen,  who  had  been  brought 
before  the  Court  by  Habeas  Corpus^  and  re^man- 
ded,  which  was  reported  to  the  Houfe  by  Mr. 
Selden^  as  follows :  To  wit. 

That  Mr.  Waterhoufe^  a  Clerk  in  the  Crown- 
Office,  being  examin’d  before  the  Committee,  did 
confefs.  That,  by  Diredlion  from  Sir  Robert  Heath 
the  Kings  Attorney-General,  he  did  write  the 
Draught  of  a  Judgrrtent  in  the  (aid  Cafe,  which 
was  delivered  to  Mr.  Attorney  :  And  that  Mr. 
Keelings  on  Examination,  alfo  confefs’d.  That,  af¬ 
ter  Michaelmas  Term,  the  Attorney  had  wijh^dhm^ 
to  make  a  fpecial  Entry  of  the  Habeas  Corpus  : 
To  which  he  anfwered.  He  knew  no  fpecial  Entry 
in  thofe  Cafes,  but  a  Remittitur  :  But  faid.  That  it 
he,  the  Attorney,  pleafed  to  draw  one,  and  the 
Court  afterwards  a-fiented  to  it,  he  would  thea 
enter  it. — That  the  Attorney  did,  accordingly,  pre¬ 
pare  a  Draught,  (a  Copy  of  which  he  produc’d) 
That  he  carry’d  the  fame  to  the  Judges,  who  re- 
fufed  their  Affient  to  it :  That  the  Attorney,  never- 
thelefs,  perfifted  in  it*,  fending  for  him  divers  Times, 

and  faying, - 'There  was  no  Remedy^ — He  mufl  enter 

it. - And  that,  about  a  Week  before  Parliament, 

the  Attorney  call’d  for  the  laid  Draught  j  after 
wdiich  he  had  heard  of  it  no  more. 


E 
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This  Report,  as  it  was  natural  it  lliould,  fet  the 
Houfe  in  a  Flame  :  Sir  Robert  Philips^  faid,  “  The 
laid  Draught  was  intended  to  ftrike  us  all  from  our 

Liberties”' — Sir  Edward  Coke,  added, _ “  This 

Draught  of  a  Judgment  will  fting  nulla 

Caufa  fuit  ojlenta !  Being  committed  by  Command 
of  the  King,  therefore,  he  mull  not  be  bail’d  !  What 
IS  this,  but  to  declare  upon  Record,  That  any  Sub- 
jedt,  committed  by  fuch  abfoluteCommand,  may  be 
detain’d  in  Prifon  forever  ?  What  doth  this  tend  to, 
but  the  utter  Subverlion  of  the  Choice,  Liberty,  and 
Right  belonging  to  every  free-born  Subjed  of  this 
Kingdom  ? - 1  fear,  were  it  not  for  this  Parlia¬ 

ment,  which  followed  fo  dole  after  that  Form  of 
Judgment  was  drawn  up,  there  would  have  been 
hard  pulling,  to  have  it  enter’d. - But  a  Parlia¬ 

ment  brings  Judges,  Officers,  and  all  Men  into 
good  Order.” 

By  the  Way,  the  Judges  themfelves  were  called 
upon  in  the  Houfe  of  Lords,  to  account  for  their 
Share  of  this  Bufmefs,  and,  having  made  the  belt 
Defence  they  could,  feem’d  to  have  been  abfolv’d, 
rather,  lor  not  having  gone  all  the  Lengths  re¬ 
quir’d  of  them,  than  for  having  done  well  in  o-o- 
ing  fo  far.  ^  ^ 

•And,^  Mr.  Selde7t  having  produc’d  a  Cafe  in 
Lord  Chief  Juftice  Anderfons  Book,  all  of  his 
own  Fland- Writing,  which  had  been  either  igno¬ 
rantly  or  wilfully  mifreprefented  by  the  Attorney- 
General,  in  the  late  Proceding,  the  Houfe  com¬ 
manded  it  to  be  openly  read  ;  And  as  it  ferves  to 
explain  the  antient  Praftice,  the  Reader  isdefired 
to  make  Lfe  of  as  much  of  it,  as  he  can  under- 
ftand,  or  ffiall  find  reconcileable  to  other  Autho¬ 
rities,  hereafter  to  be  cited. 
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'Divers  Perfons^  fueront  committes  a  fever al  T mps 
a  fever  al  Pryfons  fur  Pleafure ;  fans  bon  Caufe  parte 
de  quex  efliant  amefnes  en  Banck  le  Roy^  fs?  parte  en 
le  commune  Banck^  fueront^  accordant  a  Ley  de  la 
Terre,  mtfe  a  large  £5?  dijcharge  de  le  Imprifonment ; 
pur  que  aucuns  Grants  fueront  OJlendus  £5?  procure  un 
Commandment  a  les  Juges^  que  Us  ne  fora  ainji  apres^ 
Ceo  nient  meens  les  Juges  ne  furceafe^  mes  advife  enter 
eux^  Us  fefoint  certain  Articles^  le  Temur  de  queux 
enfus^  et  deliver  eux  al  Seigneurs^  Chancelor  £5?  T rea- 
fur  or  ^  eux  fubfcribe  avec  toutes  leur  Mains.  Les 

Articles  font  come  erifnoint. 

‘‘  We,  her  Majefty’s  Juftices  of  both  Benches 
and  Barons  of  the  Exchequer,  defire  your  Lord- 
fhips.  That,  by  fome  good  Means,  fome  Order 
may  be  taken.  That  her  Highneflfes  Subjefts  may 
not  be  committed,  or  detained  in  Prifon,  by  Com¬ 
mandment  of  any  Nobleman,  or  Counfellor, 
againfl:  the  Laws  of  the  Realm  ;  either  elfe  to  help 
us,  to  have  Accefs  unto  her  Majefty^  to  the  End,  to 
become  Suiters  to  her  for  the  fame ;  for  Divers 
have  been  imprifoned  for  doing  ordinary  Aftions 
and  Suits  at  the  common  Law,  until  they  have 
been  conftrained  to  leave  the  fame  againft  their 
Wills,  and  put  the  fame  to  Order  ;  .albeit.  Judg¬ 
ment  and  Execution  have  been  had  therein,  to 
their  great  Lofles  and  Griefs  :  For  the  Aid  of  which 
Perfons,  her  Majefties  Writs  have  fundry  Times 
been  direfted  to  fundry  Perfons,  having  the  Cu- 
ftody  of  fuch  Perfons  unlawfully  imprifon’d,  upon 
which  Writs,  no  good  or  lawful  Caufe  of  Impri¬ 
fonment  hath  been  return’d,  or  certify’d :  Where¬ 
upon,  according  to  the  Laws,  they  have  been  dif- 
charged  of  their  Imprifonment  j  fome  of  which 
Perfons  fo  delivered,  have  been  again  committed 
to  Prifon  in  jecret  Places,  and  not  to  any  common 
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or  ordinary  Prifon,  or  lawful  Officer,  or  Sheriff, 
or  other  lawfully  authorifed,  to  have,  or  keep  a 
Goal ;  fo  that,  upon  Complaint  made  for  their 
Deliverance,  the  Qj.ieens  Courts  cannot  tell  to 
whom  to  direft  her  Majefties  Writs  ;  and  by  this 
Means,  Juftice  cannot  be  done.  And,  moreover, 
divers  Officers  and  Serjeants  of  London  have  been 
many  Times  committed  to  Prifon  for  lawful  Exe¬ 
cution  of  her  Majefties  Writs,  fued  forth  of  her 
Majefties  Court  IVejtminjter^  and,  thereby,  her 
Majefties  Subjedls  and  Officers  are  fo  terrify’d. 
That  they  dare  not  fue  or  execute  her  Majefties 
Laws,  her  Writs,  and  Commandments :  Divers 
others  have  been  fent  for  by  Purfuivants,  and 
brought  to  London  from  their  Dwellings,  and  by 
unlawtul  Imprifonments  have  been  conftrain’d, 
not  only  to  withdraw  their  lawful  Suits,  but  have 
alfo  been  compelTd  to  pay  thePurfuivants  fo  bring¬ 
ing  luch  Perfons,  great  Sums  of  Money  :  All 
which,  upon  Complaint,  the  Judges  are  by  , 
Office  and  Oath^  to  relieve  and  help  by,  and,  ac¬ 
cording  to,  her  Majefties  Laws. 

And  where  it  pleafeth  your  Lordfhips  to  will 
divers  of  us,  to  fet  down  in  what  Cafes  Prifoners 
lent  to  Cuftody  by  her  Majefty  or  her  Council, 
are  to  be  detain’d  in  Prifon,  and  not  to  be  deliver’d, 
by  her  Majefties  Court  or  Judges*,  we  think,  That 
it  any  Perfon  be  committed  by  her  Majefties 
Command,  from  her  Perlbn  or  by  Order  from  the 
Council-Board,  and,  if  any  one  or  two  of  her 
Council  commit  one  iov  High-Lreafon^  fuch  Per- 
lons  Ih,  in  the  Cafes  before,  committed,  may  not 
be  deliver’d  by  any  of  her  Courts  without  due 
'Prial  by  the  Law,  and  Judgment  of  the  Acquittal 
had. 

Niver- 
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Neverthelefs,  the  Judges  may  award  the  Queens 
Writ,  to  bring  the  Bodies  of  fuch  Perfoas  before 
them  ;  and  if,  upon  Return  thereof,  the  Caufes 
of  their  Commitment  be  certify’d  to  the  Judges, 
CIS  it  ought  to  be^  then  the  Judges  in  the  Cafes  be¬ 
fore^  ought  not  to  deliver  him,  but  to  remand  the 
Prifoner  to  the  Place  from  whence  he  came,  which 
cannot  be  conveniently  done,  unlefs,  Notice  of 
the  Caufe  in  general,  or  elfe  in  fpecial,  be  given  to 
the  Keeper  or  Coaler,  that  fliall  have  the  Cuftody 
of  fuch  a  Prifoner. 

All  the  Judges  and  Barons  did  fubfcribe  their 
Names  to  thefe  Articles.  ^ler.  Fafcha  34  Eliz, 
And  delivePc?  one  to  tl^e  Lord  Chancellor,  and 
another  to  the  Lord  Treafurer  :  After  which  Time, 
there  did  follow  more  Quiet nefs  than  before  in  the 
Caufes  before-  mention’d.’’ 

Upon  the  Whole,  the  Floufe  unanimoufly  came 
to  the  following  Refolutions : 

That  no  Freeman  ought  to  be  detain’d  or 
kept  in  Prifon,  or  otherwifc  reftrain’d  by  the  Com¬ 
mand  of  the  King,  or  any  other^  unlefs,  fome 
Caufe  of  the  Commitment,  Detainer,  or  Reftraint 
be  exprefs’d,  for  which,  by  Law^  he  ought  to  be 
committed,  detain’d,  or  retrain’d. 

That  the  Writ  of  Habeas  Corpus  may  not  be 
deny’d,  but  ought  to  be  granted  to  every  Many 
that  is  committed  or  detained  in  Prifon,  oVy  other- 
wife  reftrain’d,  tho’  it  be  by  the  Command  of  the 
King,  the  Privy-Council,  or  any  other y  he  praying 
the  fame. 
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That  if  a  Freeman  be  committed  or  detained  in 
Prifon,  or  otherwife  reftrained  by  the  Command 
of  the  King,  the  Privy-Council,  or  any  other^  no 
Caufe  of  fuch  Commitment,  Detainer  or  Reftraint 
being  exprefs’d,  for  which  by  Law,  he  ought  to 
be  committed,  detain’d,  or  reftrain’d,  and  the  fame 
to  be  returned  upon  a  Habeas  Corpus  granted  to 
the  faid  Party,  then  ought  he  to  be  delivered  or 
bail’d.’’ 

1  do  not  interweave  with  thefe  Refolutions,  any 
of  the  Reft,  which,  together  with  thefe,  were,  in 
the  fame  Seflion,  made  the  Materials  of  the  fa¬ 
mous  'Petition  of  Right^  becaufe  foreign  to  my  im¬ 
mediate  Subjeft. 

It  will  be  enough  to  obferve,  That  thefe  Refo¬ 
lutions  being  fent  up  to  the  Lords,  for  their  Con¬ 
currence,  their  Lordftiips  chofe  to  doubt,  demur 
and  objedt,  till  they  could  do  neither  any  longer. 

At  a  ^  Conference  of  both  Houfes  defir’d  by 
the  Commons,  the  latter  undertook  to  convince 
their  Lordftiips,  That  their  Demands  were  found¬ 
ed  on  Reafon,  Right,  Law,  and  every  other 
Authority,— —Their  Managers  were  Sir  Dudley 
Diggs^  Mr,  Littleton^  afterwards  Lord-Keeper, 
Mr.  Selden  and  Sir  Edward  Coke, — Diggs  opened 

the  Conference  with  a  general  Introdudion,^ - 

Littleton  made  an  elaborate  and  fenfible  Deduc¬ 
tion  of  the  feveral  Provifions  by  Statute,  to  ex¬ 
plain,  confirm,  and  eftablifti  perfonal  Liberty, 
down  from  Magna  Charta. — Seldens  CommifTion 
was,  to  furnifti  a  Series  of  Precedents  in  Point, 

^  Rujhnxiorth  has  given  an  Abridgment  of  it ;  but  the  'Author 
pf  this  Trad  has  the  whole  now  lying  before  him. 
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and  alfo  to  explain  the  Praftice  till  then  followed^ 
as  a  Key  to  thofe  unverfed  in  the  Entries  and 
Courfe  of  the  King’s  Bench,  abfolutely  neceflary 
for  the  right  underftanding  of  them- 

Praftice,  as  every  Body  knows,  means,  the  or" 
dinary  Track  of  Preceding,  or  the  mechanical 
Part  of  the  Law  :  And  the  Subftance  of  his  Ex¬ 
planation  of  it  on  this  Cafe,  was  as  follows  : 

‘‘  In  all  Cafes,  my  Lords,  where  any  Right 
or  Liberty  belongs  to  the  Subjects  by  any  pofitive 
Law,  written  or  unwritten  ;  if  there  were  not  alfo 
a  Remedy  in  Law,  for  enjoying,  or  regaining  of 
this  Right  or  Liberty,  when  it  is  violated,  or  taken 
from  him;  the  pofitive  Law  would  be  moft  vain, 
and  to  no  Purpofe  ;  and  it  were  to  no  Purpofe  for 
any  Man  to  have  any  Right  in  any  Land,  or 
other  Inheritance,  if  there  were  not known  Re* 
medy  ;  that  is,  an  Aftion  or  Writ,  by  which  in 
fome  Court  of  ordinary  Juftice  he  might  recover  it  : 
And  in  this  Cafe  of  Right  of  Liberty  of  Perfon, 
if  there  were  not  a  Remedy  in  the  Law  for  regain¬ 
ing  if,  when  it  is  reftrain’d,  it  were  of  no  Purpofe 
to  fpeak  of  Laws  that  ordain  it  fhould  not  be  re¬ 
ftrain’d.” 

Having  then  fpoken  of  various  Writs  antiently 
in  Praftice,  he  proceeded  to  fay  : 

I 

The  Writ  of  Habeas  Corpus^  or  Corpus  cumCauJa, 
is  the  higheft  Remedy  in  Law,  for  any  Man  that 
is  imprifon’d  by  the  fpecial  Command  of  the  King, 
or  the  Lords  of  the  Privy-Council,  without  fliew- 
ing  Caufe  of  the  Commitment :  And  if  any  Man 
be  fo  imprifon’d  by  any  fuch  Command  or  other- 
wife  whatfoevery  thorough  England^  and  defire  by 

3  himfelf, 
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hlmfelf,  or  any  other  in  his  Behalf,  this  Writ  of 
Habeas  Corpus  for  this  Purpofe  in  the  Court  of 
Kings  Bench,  that  Writ  is  to  be  granted  to  him, 
and  ought  not  to  be  deny’d  to  him  ;  and  it  is  di- 
redted  to  the  Keeper  of  the  Prifon,  in  whofe  Cu- 
ftody  the  Prilbner  remains,  commanding  him, 
Thar,  after  a  certain  Day,  he  bring  in  the  Body 
of  the  Prifoner,  cum  Cauja  Detentionis^  and  Some¬ 
times,  cum  Catifa  Captionis:  And  he,  the  Coaler, 
with  his  Return  filed  to  the  Writ,  bringeth  the 
Prifoner' to  the  Bar  accordingly,  at  the  Time  ap¬ 
pointed  :  And  the  Court  judgeth  of  the  Suffici¬ 
ency  or  Infufficiency  of  the  Return  :  And  if  they 
find  him  bailable,  Comynittitur  Marcjcallo^  the  pro¬ 
per  Prifon  belonging  to  the  Court:  And  then 
afterwards,  Traditur  in  Ball,  But  if,  upon  the 
Return  of  the  HabeasCorpus^  it  appear  to  the  Court, 
That  he  ought  net  to  be  bail’d,  nor  difeharged 
from  the  Prifon,  whence  he  was  brought,  then  he 
is  remanded  and  fent  back  again,  there  to  continue, 
till  by  due  Courfe  of  Law  he  may  be  deliver’d  ^ 
And  the  Entry  of  this  is,  Remittitur  quoufque  fecun-' 
dum  Begem  deliberatus  fuerit^  or  in  brief,  Remitti¬ 
tur  quoufque^  &c.  which  is  all  one :  And  the  higheft 
Award  of  Judgment  that  ever  was,  or  can  be 
given  upon  a  Habeas  Corpus H 

He  then  communicated  to  their  Lordffilps,  two 
fevcral  Couries  of  Precedents,  That  is  to  lay,  one 
of  llich  as  ffiew’d  exprefly.  That  Perlbns  com¬ 
mitted  by  the  Command  of  the  King,  or  the 
Privy-Councii,  without  other  Caufe  ffiew’d,  have 
been  inlarg’d  upon  Bail,  when  they  pray’d  it ;  and 
the  other  of  fuch  as  had  been  offered  to  prove  the 

contrary. 


Tlie 


*  . 


The  fecond  of  this  kind,  are  thofe  which  have 
been  ufed  as  exprefs  Teftimonies  of  the  Judo-es 
denying  Bail  in  fuch  Cafes.  And  thefe  I  flTall 
open  alfo  to  your  Lordlhips  ;  which  being  done 
It  will  moft  clearly  appear.  That  there  is  nothin*^ 
at  all  againft  the  Refolution  of  the  Houfe  of  Com¬ 
mons,  touching  this  Point  :  Nay,  it  is  fo  far  from 
making  any  Thing  againft  it.  That  fome  of 

them  add  good  V/eight  alfo  to  the  Proof  of  that 
Refolution.” 
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The  former  were  twelve  in  Number,  and  fuch 

as  in  Truth  eftablifh  the  Point  irrefragably  ;  and 

the  Latter  He  introduc’d  with  the  following  Ex- 

preffions,  which  contain  all  that  need  be  faid  of 
them. 


At  the  End  of  his  Comment  on  the/e  Cafes,  he 
came  to  that  of  the  Gentlemen,  which  gave  Rife 
to  this  great  Tranfaftion  ;  and  produc’d  the  fa- 
moLis  Di aught  diredled  by  the  Attorney-General^ 
and  communicated  by  Keeling  the  Clerk  in  Court  5 
concerning  which,  he  faid. 

/  And  if  that  Cpurt,  the  highefl:  for  ordinary 
Juftice,  cannot  deliver  a  Man  Jecundum  Legem^ 
What  Law  is  there,  I  befcech  you,  my  Lords, 
that  can  be  fought  for  in  any  other  inferior  Court 
to  deliver  him  Now,  m/  Lords,  becaufe  this 
Draught,  if  it  were  entered  in  the  Rolls  (as  it 
was  prepared  for  no  other  Purpofe)  would  be  as 
great  a  Declaiation  contrary  to  the  many  Abts  of 
i.  ailiament  already  cited,  contrary  to  all  Prece¬ 
dents  of  former  Times,  and  to  all  Rcafon  of  Law, 
to_  the  utter  Subverfion  of  the  higheft  Liberty  and 
Right  belonging  to  every  Freeman  of  this  King- 
om  .  And,  for  that,  efpecially  alfo,  it  fuppofes, 

F  that 
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that  divers  antient  Records  had  been  lookM  into 
by  the  Court  in  like  Cafes,  by  which  Records, 
their  Judgments  were  direfted  •,  whereas  m 
there  is  not  any  one  Record  at  all  extant,  that  with 
any  Colour  *,  No,  not  fo  much  indeed,  as  with  any 
Colour^  warrants  the  Judgment.” 

At  the  fame  Conference,  alfo  certain  Objeftions 
of  the  Kings  Council,  were  reported  ;  together 
with  the  Anfwers  to  them  :  And  Serjeant  Ajhley 
having  taken  Occafion  to  innumerate  the  feveral 
Species  of  Law  in  Ufe  amongft  us,  as  Common- 
Law,  Chancery-Law,  Ecclefiaftical-Law,  Marine- 
Law,  Merchants- Law,  Marlhal-Law,  and  State- 
Law^  Occafion  was  taken  to  renounce  the  latter 
entirely,  as  a  Thing,  unknown  and  not  to  be  traced 
in  any  of  our  Books. 

The  Reafon  of  the  feveral  Laws  inforc’d  by  the 
Lloufe  of  Commons,  and  now  fo  nobly  contefted 
for  in  Behalf  of  the  Subje6t,  was  left  to  Sir  Ed- 
zvard  Coke^  who  concluded  his  Difcourfe,  in  the  fol¬ 
lowing  emphatical  Manner. 

Your  Lordfliips  are  now  advis’d  by  Thofc, 
who  cannot  be  daunted  for  Fear,  nor  mifled  by 
a  Fee  or  Reward,  or  Hope  of  Preferment  ;  that 
is,  by  the  Dead:  By  antient  and  many  Afts  of 
Parliament  in  the  Point,  befides  Magna  Chart  a  y 
which  hath  been  thirty  Times  confirm’d  and  com¬ 
manded  to  be  put  in  Execution,  whereunto  the 
Kings  of  England  have  thirty  Times  given  their 
Royal  Afi'ent  :  By  judicial  Precedents  of  grave 
and  reverend  Judges  in  ^er minis  terminantibuSy 
who  long  fince  departed  this  World  j  and,  laftly, 
per  vividas  Rationes  \  manifeft  and  apparent  Rea- 
lons. 

o 


We 
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We  of  the  Houfe  of  Commons  have,  upon 
great  Study  and  ferious  Confideration  made  a  great 
Manifejio  unanimoufly,  Nullo  contradicente,  con¬ 
cerning  this  great  Liberty  of  the  Subjeft,  and  have 
vindicated  and  recovered  •  the  Body  of  this  funda¬ 
mental  Liberty,  both  of  your  Lordlbips,  and  our- 
felves,  from  Shadows,  which  fometimes  of  the  Day 
are  too  long,  fometimes  fhort,  and  fometimes  long 
again:  And,  therefore,  no  Judges  are  to  be  led 
by  them.  Your  Lordfhips  are  involved  in  the 
fame  Danger:  And,  therefore,  ex  congruo  &  con- 
digno,  we  defired  a  Conference  -,  to  the  End,  your 
Lordflnps  .may  make  the  like  Declaration  as  we 
have  done. 

Commune  Periculum  requires  Co,mmune  Auxilium  : 
And,  thereupon,  take  fuch  farther  Courle,  as  may 
fecure  both  your  Lordfhips,  and  us,  and  all  your 
and  our  Pofterities,  in  enjoying  our  antient,  un¬ 
doubted  and  fundamental  Liberties  !” 

The  I.ords,  however,  having  dill  their  Scruples, 
requir’d  a  Conference  in  their  Turn,  at  which  the 
Attorney-General,  and  his  Satellites  on  Behalf  of 
the  Crown,  had  full  Scope  given  them,  to  re-inforce 
his  own  Arguments,  and  confute  thole  ofthe  Com¬ 
mons  :  They  did  their  utmoft  accordingly  ;  but 
with  no  better  Succefs  than  before  :  Every  In- 
ftance  they  urg’d,  was  fliewn  to  be  either  falfe  or 
frivolous,  every  Argument  fallacious  and  incon- 
clufive  :  And  in  the  clofe  of  all,  the  Managert  on 
Behalf  of  the  Commons,  called  upon  their  Lord¬ 
fhips,  to  obferve  the  Difference  in  Point  of  Situa¬ 
tion  between  themfelves,  and  their  Opponents, 
tho’  accidently,  both  were  of  the  fame  1  rofefiion. 

_ _ “  Xhe  Kings  Council,  faid  they,  fpeak  as 

Council,  perpetually  retain  d  by  Fee,  and  if  they 

F  2  ole 
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ufed  GlolTes,  or  plaufible  Interpretations  to  favour 
their  own  Point,  they  did  but  what  belonged  to 
them  *,  whereas  we  are  bound  by  the  Truft  repos’d 
in  us,  by  thole  we  reprefent,  as  well  as  the  Oath 
we  took,  to  maintain  and  defend  the  Rights  and 

1  rerogatives  of  the  Crown,  before  we  took  our 
Seats, 

The  next  was  a  free  Conference  :  At  which 
their  Lordfliips,  by  the  Archbifhop  of  Canterbury^ 
recommended  certain  Propofitions  of  their  own, 
amounting  to  an  Acceptance  of  the  Kings  Decla¬ 
ration^  T  hat  Magna  Charta  and  the  other  Statutes, 
were  ftill  in  Force  *,  And  that  Subjeft  of  this 
Kingdom  had  a  fundamental  Propriety  in  his  Goods, 
and  a  fundamental  Liberty  in  his  Perfon,  in  lieu 
of  the  RefoiUtions  fent  up  to  them  by  the  Com¬ 
mons.  Thele  the  Commons  received  civilly  ;  but, 
conceiving  them  to  be  only  calculated  to  choak  the 
Petition  of  Rights  they  were  then*  preparing,  dif- 
covered  no  Inclination  to  fuffer  fuch  a  Change  to 
be  put  upon  them. 

And,  this  was  no  fooner  known  at  Court,  than 
his  Majefty  was  advifed  to  fend  for  the  Commons 
to  the  Houle  of  Peers,  and  to  make  a  Royal  De¬ 
claration,  as  of  his  own  Accord,  to  the  likeEffed, 
in  hone  to  render  it  thereby  fo  much  the  more  ac¬ 
ceptable. 

But  neither  did  this  Expedient,  tho’  immediately 
put  into  Execution,  anfwer.  In  vain,  Mr.  Se¬ 
cretary  Cook  endeavour’d  both  to  wheedle  and  ter¬ 
rify  the  Commons,  on  their  Return  to  their  own 
Houfe,  by  telling  them,  Lhe  Wrath  of  a  King  is  like 
the  Roaring  of  a  Lion^  hut  his  Favour  like  the  Dew 

upon  the  Grafs, - ^They  order’d  the  Committee 

of 
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of  Lawyers  to  draw  up  the  Bill  notwithftanding - 
—And  being  ply’d  with  MelTage  upon  Meffagc 
from  his  Majefty,  made  Ufe  of  a  Suggeftion  of 
Sir  Edward  Coke’?.,  as  the  moft  refpeftful  Way 
they  could  find,  to  give  his  Majefty  fuch  Intima¬ 
tion  : — Namely,  to  overlook  the  late  Meflao-es, 
requiring  them  to  rely  on  his  Majefties 
.  and  to  take  up  a  Pafiage  in  a  former  Meflage, 
wherein,  he  had  intimated,  his  not  being  averfe'to 
join  with  them  in  any  Law,  for  the  Security  of 
their  Rights  and  Liberties,  which  allb  provided  in 
a  due  Manner  for  GOD’s  Honour,  and  the  Public 
Good. 

Accordingly ;  in  a  Speech  deliver’d  by  the 
Speaker  to  his  Majefty,  they  befought  his  Majefties 
Leave  to  proceed  by  Bill  :  And  the  King  by  the 
I.ord- Keeper  ftgnify’d,  he  was  content,  “  That 
a  Bill  be  drawn  for  Confirmation  of  Magna  Charta, 
and  the  other  Six  Statutes  infilled  upon  for  the 
Subjedls  Liberties,  if  they  ftrould  chufe  that  as  the 
beft  Way,  but  fo  as  it  may  be,  without  Additions, 
Paraphrafes  or  Explanations,” 

Notwithftanding  which,  Mr.  Secretary  Cook  2.gd.\n 
prefs’d  them,  to  rely  on  the  Kings  Word,  but 
with  no  better  Succefs  than  before. - They  pro¬ 

ceeded  with  their  Bill,  and  communicated  it  to  the 
Lords  at  a  Conference  -,  in  which  Sir  Edward  Coke 
artfully  colleded  all  the  gracious  Parts  of  the 
Kings  Meflages,  to  fhew,  that  his  Majefty  had  al¬ 
ready  in  Effeft,  engag’d  himfelf  to  do  all  that  w'as 
defir’d  of  him. 

The  Lords,  on  the  other  Hand,  willing  to  take  a 
middle  Part  if  poftible,  communicated  at  another 
Conference,  the  following  Claufe  of  their  own: 

do 
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To  wit,  “  We  prefent  this  our  humble  Petition 
“  to  your  Maiefty,  with  the  Care  not  only  of  pre- 
“  ferving  our  Liberties  ;  but  with  due  Regard, 
“  to  leave  intire  that  Sovereign-Power,  wherewith 
“  your  Majefty  is  intrufted  for  the  Protedlion, 
“  Safety,  and  Happinels  of  the  People.” 

The  Commons,  however,  remain’d  as  Ready  as 
ever ;  They  would  hear  of  no  DiRindlion  between 
Regal  and  Legal ;  they  were  willing  to  allow  the 
King  to  be  Sovereign  in  his  Perfon,  but  not  in  his 
Power:  Sir  Edward  Coke  faid,  among  other  Things, 
“  Magna  Char  la  is  fuch  a  Fellow,  that  he  will  have 
no  Sovereign, — If  we  grant  This,  we  grant  by  Im¬ 
plication,  a  Sovereign  Power  above  the  Laws. — 
A  Power  with  Force,  inftead  of  a  Power  in  Law, 

_ Salvos  were  abhorrent  to  our  Predeceffors  :— 

We  mud  not  admit  this,  and  to  qualify  it  is  im- 
polTible.”— Sir  Fhomas  Wentworth,  as  yet  a  Patriot, 
added,  “  If  we  admit  of  This,  ve  leave  the  Sub- 
lect  worfe  than  we  found  him.  And  Selden,  ex- 
'haufted  his  Memory,  to  fhew.  That  there  was  no 
one  Inftance  to  be  given  in  all  our  Laws  of  fuch 
a  Salvo  :  And  that  Edward  I.  having  added  one 
to  the  Proclamation  of  a  P.aw,  which  was  not  in 
the  Law,  the  People  fell  into  fuch  Execrations 
upon  it,  that  it  was  voided  in  the  next  Parliament. 

Ao-ain  the  Lords,  at  a  Conference,  under¬ 
took  to  defend  their  Claufe  ;  The  Commons  laige- 
ly  and  fully  reply’d  at  another. — And  at  a  1  hiid, 
their  Lorddiips  declared  their  unanimous  Relolu- 
tion,  to  agree  with  the  Commons  in  the  W  hole  ot 
their  Demands,  under  two  or  three  verbal  Cor¬ 
rections,  which  the  Commons  agreed  to.— After 
all  which,  there  was  yet  another  to  lettle  in  what 

Manner  this  Petition  was  to  be  preierr’d  ;  And  the 

joint 


[  39  ] 

ioint  Refolution  taken  upon  it  was,  That  it  Ihould 
be  nreferr’d  to  his  Maiefty,  by  Command  of  the 
Lords  and  Commons,  and  that  his  Majefty  be  de- 
fir’d,  “  That,  to  the  Content  of  his  People,  he 
would  be  gracioufly  pleas’d  to  give  his  gracious 
Anfwer  in  full  Parliament.” 

On  the  2d  of  June,  1628,  the  King  being  on 
his  Throne,  this  memorable  Petition,  as  the  joint 
Aft  of  both  Houfes,  was  read  before  him.  And 
the  Anfwer  he  gave  thereto  was,  as  tollows . 

«  The  King  willeth,  That  Right  be  done  ac¬ 
cording  to  the  Laws  and  Cuftoms  of  the  Realm  ; 
and  tliat  the  Statutes  be  put  in  due  Execution, 
that  his  Subiefts  may  have  no  Caufe  to  complain 
of  any  "Wrong  or  Oppreffion,  contrary  to  their 
iuft  Rights  and  Liberties,  to  the  Prefervation 
whereof,  he  holds  himfelf  in  Conlcierice  as  well 
obliged,  as  of  his  Prerogative.” 

The  Commons  thinking  this  Anfwer  not  fuffi- 
ciently  explicite,  remain’d  diffatisfy  d,  and  the 
leading  Members  at  their  Return  to  the  Houfe, 
did  not  fail  to  exprefs  themfelves  accordingly.—— 
And  this  being  echoed  to  the  King,  it  not  only 
produced  a  MelTage  from  his  Majefty  reminding 
them  of  his  Purpofe  already  declar’d,  to  con¬ 
clude  the  Seflion  at  a  ftiort  Day  •,  and  injoining 
them,  not  to  procede  upon  any  new  Bufinefs, 
which  might  lay  any  Scandal,  or  Afperfion  up¬ 
on  the  Government,  or  Minifters  thereof;  but 
alfo  an  Interpofition  on  his  Majefties  Behalf,  al¬ 
together  extraordinary.  For  the  Commons  pro- 
ceedincr,  notwithftanding,  to  expatiate  on  their 
Grievances,  and  difplay  their  Diicontents,  the 
Speaker,  Sir  John  Finch,  gave  them  to  underlbnd. 
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That  he  had  received  a  Command  from  the  Kingv 
to  command  them  not  to  proeede. - 

Silence  enfued,— Not  of  Expeftation,  fuch  as 
was  in  Heaven  for  Half  an  Hour, — But  of  Difmay 
and  Confternation.— Thefe,  however,  at  laft  o^ave 
way,  Refolution  return’d,  and  Sir  Nathciniel 
Rich  had  the  Honour  to  fpeak  firft, — Sayino-, - 

The  Queftion  is.  Whether  we  fhall  fecure 
ourlelves  by  our  Silence,  Aye  or  No  ?  I  know 
it  is  more  for  our  cw?i  Security  ;  but  it  is  not  for 

the  Security  of  thofe  whom  we  ferve.'' - He  then 

mov’d  to  go  to  the  Lords,  and  together  with 
them,  to  fhew  their  Dangers  to  the  King. — Rous’d 
by  his  Example,  every  Man  had  now  fomething 

to  fay. - But  fo  great  was  the  Diftraftion  of  the 

Houle,  that  few  could  fpeak  without  Sobs  and 

Tears. - At  length  fornewhat  recompos’d,  They 

proceded  to  purge  themfelves  by  Vote,  from  any 
undutiful  Speech  from  the  Beginning  of  the  Par¬ 
liament,  to  that  Day. — — 

Then,  rcfolving  themfelves  into  a  general  Com¬ 
mittee,  canvafs’d  the  Command  they  had  re¬ 
ceived  with  great  Freedom. - Urging  as  an  in- 

couraging  Precedent,  the  Refolution  of  the  Houfe 
formerly  fhewn,  in  confining  John  of  Gaunt,  the 
Kings  Son,  Duke  of  Lancafter  \  as  alfo  the  Pro¬ 
cedi  ngs  of  late  Years  againft  the  Lord  Chan¬ 
cellor  Bacon,  and  the  Lord  Treafurer  Cranfield, 

The  Speaker  upon  this  begged' Leave  to  witli- 
draw,  and  obtained  it  ;  and  by  the  Time  he  re¬ 
turned,  vchich  w’as  late  in  the  Evening,  the  Com-* 
mittee  had  agreed  to  fomeHeads  for  aRemonftrance, 
which  had  Buckingham  for  its  principal  Object:, 
And,  during  the  fa.me  Interval,  the  Lords,  partaking 

of 
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of  the  fame  Apprehenfions,  had  partaken  of  the 
fame  Convulfions. 

The  Speaker  brought  with  him  a  new  Com¬ 
mand,  for  the  Houfe  to  adjourn  till  the  Morrow, 
which  they  did  accordingly  : — And,  when  again  af- 
fembled,  delivered  another  Meffage  to  qualify  the 
laft,  importing,  That  the  King  did  not  mean  thereby 
to  reftrain  them  from  their  juft  Privileges,  to  com¬ 
plain  of  any  of  his  Minifters, 

But  though  this  mollified  them  a  little^  it  di¬ 
verted  them  from  their  Purpofe  not  at  all. — For, 
having  difcovered  that  the  King  had  iffued  30,000/. 
by  privy  Seal  for  the  bringing  a  thoufand  foreign 
Horfe  into  the  Kingdom,  as  alfo  a  confiderable 
Quantity  of  Arms,  they  called  for  the  Merchant 
to  whom  the  Truft  was  given,  obliged  him  to  pro¬ 
duce  his  Privy-Seal ;  and  hereby  they  were  fur- 
nifhed  with  Matter  of  all  Sorts  to  juftify  their  Suf- 
picions  as  well  as  their  Complaints. 

In  fliort,  the  King  came  again  to  the  Houfe  of 
Lords. — A  new  Prayer  was  preferred  to  him  in  the 
Name  of  both  Houfes ;  the  Petition  was  again 
read  by  his  fpecial  Command,  and  the  Anfwer  re¬ 
turned  was  in  the  old  Form,  Soit  droit  fait  come  il  eft 
deftre!  The  King  adding  thefe  remarkable  Words. 

This  I  am  fure  is  full  •,  yet  no  more  than  1 
granted  you  in  my  firft  Anfwer  :  For  the  Meaning 
of  that  was  to  confirm  your  Liberties;  knowing 
according  to  your  Proteftations,  that  ye  neither 
mean  nor  can  hurt  my  Prerogative:  And  I  aflure 
you,  my  Maxim  is,  that  the  Peoples  Liberties 
ttrengthen  the  Kings  Prerogative  *,  and  the  Kings 
Prerogative  is  to  defend  the  Peoples  Liberties. 

G  “*1  am 
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I  am  forry  for,  and  afliamed  of,  the  NecelTitysr 
of  recapitulating  fo  much  of  fo  old  a  Story  ;  but 
a  ftrange  Murmur  prevailing,  That,  nctwithftand- 
ing  the  late  Revolution  in  1688,  (s’c*  vve  have  no 
radical  Liberties*,  that  the  full  Enjoyment  of  thofe 
we  pretend  to,  would  be  injurious  to  Govern¬ 
ment,  &c.  And  it  being  obvious,  That  Thofe  who 
preach  up  the  Dodrines  of  the  Houfe  of  Stuart^ 
want  nothing  but  Opportunity  to  eftablifh  the  Prac¬ 
tice,  Indignation  has  compelled  me  to  be  more 
circumftantial  than  at  firft  I  propofed  to  be;  and  the 
People  fhall,  at  leaft,  be  reminded  of  their  Rights, 
whether  they  are  difpofed  to  infift  on  the  Enjoy¬ 
ment  of  them  or  not. 

The  Manner  in  which  the  Kings  Affent  was- 
given  to  this  Petition  having  convinced  the  Com¬ 
mons,  that  his  Heart  did  not  correfpond  with  his' 
Lips,  they  proceeded,  as  before,  to  queftion  feveraf 
other  Stretches  of  the  Prerogative,  and  were  there¬ 
fore  prorogued  with  the  utmoft  Precipitation :  AT 
ter  vyhich  the  Prerogative  was  kept  as  much  upon 
the  Stretch  as  before :  The  Excije  was  impofed 
without  Authority  of  Parliament,  and  alfo  the  Ton-- 
Tiage  and  Poundage  were  ftill  levied  ;  Thofe  wha 
2*efufed  to  pay  it,  were  either  forced  by  Uiftrefs,  (as 
Mr.  Rolle^  a  Member,  who  urging  Privilege  of 
Parliament,  was  told  by  the  Officer,  Phat  if  all  the 
Parliament  were  in  him  they  would  take  his  Goods^) 
or  elfe  imprifoned.  One  Mr.  Chambers  was  com¬ 
mitted  to  the  Marfhalfea  for  infolent  Behaviour  and 
Words  fpoken  at  the  Council-Table:  Tht  Words 
thefe,  Phat  fuch  great  Cuftoms  and  Impofjions  were 
required  from  the  Merchants  in  E.ngland  as  were  in 
710  other  Place  *,  and  they  were  more  fcrewed  up  than 
under  the  I'urk. 


Chambers 
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Chambers  immediately  claimed  the  Benefit  of  the 
late  Petition  of  the  Right ;  but,  under  Pretence, 
that  the  Marlhals  Return  was  not  fufficient,  was 
remanded ;  and  advifed,  in  the  mean  Time,  to  fub- 
mit  to  the  Lords,  and  petition  for  his  Enlarge¬ 
ment.'  Being  brought  up  a  feebnd  Time,  the  At¬ 
torney-General  moved  for  more  Time,  and  that 
the  Prifoner  might  be  again  inftrudled  to  proceed 
by  Petition  to  the  Council-Board.  But  he  having 
already  tried  that  Way  without  Sucoefs,  abfolutely 
refufed  it,  and  prayed  the  Juftice  of  the  Law  and 
the  Inheritance  of  a  Subject ;  upon  which  he  was 
bailed  :  And  what  followed  I  will  give  out  of  Rufh- 
iworth  as  I  found  it. 

The  Lords  of  the  Council  were  much  difla- 
tisfied  with  the  bailing  of  Chambers  \  whereupon 
the  Judges  were  fent  for  to  the  Lord-Keeper  at 
Durham-Houfe^  where  were  prefent,  befides  the  Lord 
Keeper,  the  Lord  Treafurer,  Lord  Privy- Seal  and 
^;he  Chancellor  of  the  Duchy  ;  And  the  Lord  Keeper" 
then  declared  unto  them,  that  the  faid  Enlargement 
of  Chambers  was  without  due  Regard  had  to  the 
Privy-council  in  not  firfl:  acquainting  them  there¬ 
with.  To  this  the  Judges  anfwered^  That  to  keep 
a  fair  Correfpondency  with  their  Lordfhips,  they 
by  the  Lord  Chief  Juftice  acquainted  the  Lord- 
Keeper  therewith  before  they  bailed  the  Party  : 
And  that  what  they  had  done,  as  to  the  bailing 
the -Prifoner,  was  according  to  Law  and  Juftice,  and 
the  Confcience  of  the  Judges  :  To  this  it  was  re¬ 
plied,  That  it  was  necelfary  for  the  Prefervation  of 
the  State,  that  the  Power  and  Dignity  of  the  Coun¬ 
cil-Table  ftiould  be  preferved  ;  and  that  it  could 
not  be  done  without  Correfpondency  from  the  Courts 
of  Juftice/’  Forgetting,  it  muft  be  fuppofed.  That 
the  Council-Table  in  departing  frorr  the  Laws, 

G  2  rendered 
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rendered  fuch  Correfpondency  inconfiftent  with  the 
very  Oaths  of  the  Judges-,  and  that  ah  offenfive 
Correfpondency  could  only  render  them  all  Of¬ 
fenders  alike; 

PIcnce  It  appeared,  that  the  Petition  of  Right  had 
not  put  a  Stop  to  the  Progrefs  of  Oppreffion  ;  and 
that  Laws  were  worth  nothing  while  thofe  intruded 
with  the  executive  could  prefume,  under  any  Pre¬ 
tence  foever,  to  fet  them  afide. 

The  Commons  v/ere  fully  fenfibleof  this*,  and 
when  they  met  next,  met  'in  a  Difpofition  to  com¬ 
plete  what  they  had  begun  ;  but  were  not  fuffered 
to  proceed:  Their  own  Speaker,  who  had  called 
them  a  Royal  JJjemhly  to  the  Kings  Face,  when 
prefented  to  his  Majefty  for  Approbation,  not  only 
refufed  to  obey  their  Orders,  but  pleaded  the  Kings 
Commands  to  the  contrary  ;  and  was  held  by  Force 
in  the  Chair,  while  a  Proteftation  againft  feveral 
Abufes  of  Power  were  read. — The  Ufher  of  the 
Black-Rod  at  the  fame  Time  coming  to  fummon 
them  to  the  Throne,  in  order  to  a  Diflblution,  was 
refufed  Admittance;  and  the  King  in  a  Rage  called 
for  his  Guards,  &c. 

Such  was  Government,  fuch  was  Oppofition  in 
thofe  Days — And  we  muft  goon  to  add — That  the 
Gentlemen  concerned  in  this  Violence  on  the  Speaker 
being  fummoned  before  the  Privy -council  for  it, 
and  defending  themfelves  with  great  Bravery  and 
Refolution,  were  lent  to  the  Pozver  and  other  Pri- 
fons  ;  and  afterwards  profecuted  with  more  Rigour 
and  Malevolence  for  their  Virtues  than  is  uiually 
manifefted  againft  the  worft  of  Criminals. 

Ip  Rafljwortb^  the’Reader  may  find  the  Particu¬ 
lars 
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lars  and  alfo  the  Pleadings  in  the  Kings-Bench  and 
Star-Chamt)er  Courts  on  their  refpedlive  Cafes. 

I  fhall  only  add,  therefore,  that  Selden  himfelf 
was  one  of  the  Sutferers.  He  had  been  as  loud  as 
;iny  in  Expoftulation  with  the  Speaker,  though  not 
one  of  thofe  who  had  laid  Hands  on  him  :  Thofe 
who  were  for  laying  the  Axe  to  the  Law  could  not 
bear  fuch  a  Lawyer  ;  and  while  they  purchafed  on 
on  one  Hand,  refolved  to  punifh  on  the  other. 

The  Expedient  took,  as  it  was  natural  it  fliould  : 
Hope  and  Fear  are  the  great  Springs  of  the  hu¬ 
man  Heart :  And  from  this  Period  the  Court  found 
Lawyers  to  make  the  Laws  utter  what  Language  - 
they  pleafed. 

A  fourth  Refolution  of  the  Commons  on  which 
the  Petition  of  ^  Right  had  been  founded,  was  this. 

That  it-  is  the  antient  and  indubitable  Right 
of  every  Freeman,  that  he  hath  a  full  and  abfo- 
lute  Property  in  his  Goods  and  Eftate  *,  that  no 
Tax,  Tallage,  Loan,  Benevolence,  or  other  like 
Charge  ought  to  be  commanded  or  levied  by  the 
King,  or  any  of  his  Minifters,  without  common 
Confent  by  Adi  of  Parliament.’’ 

In  the  Preamble  of  the  faid  Petition,-  Reference 
was  had  to  the  famous  Statute  of  Edward  \,  called 
St atutum  deP allagio  non  concedendo^  which  enadled, 
That  from  thenceforth  no  Perfon  fliduld  be  com- 
‘‘  pelled  to  make  any  Loan  to  the  King  againft  his 
Will,  BECAUSE  fuch  Loans  were  againft  Reafon 
‘‘  and  the  Franchife  of  Land :  And  by  other 
Laws  of  the  Realm  it  is  provided,  that  none 
fhould  be  charged  by  any  Charges  or  Impofi- 

‘  non. 
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tion  called  a  Benevolence,  or  fiich  like  Chafge, 
by  which  the  Statute  before- mentioned  and  other 
the  good  Laws  and  Statutes  of  this  Realm,  your 
(to  the  King)  Subjefts  have  inherited  this  Free- 
dom,  That  they  fhould  not  be  compelled  to 
contribute  to  any  Tax,  Tallage,  Aid,  or  Charge, 
not  fee  by  A6l  of  Parliament.” 

The  Prayer  of  the  faid  Petition  had  been  folemnly 
and  explicitely  granted  in  Manner  aforefaid  :  And 
yet,  as  Obedience  to  it  had  been  required,  of  all  Per- 
fons  afting  under  the  King,  and  inforced  under  no 
other  Penalty  or  Reftridtion,  than,  as  they  tendered 
the  l]onour  of  his  Majefty  and  the  Profperity  of  the 
Kingdom,  his  Majeities  Propofition  concerning 
the  levying  Ship-Money  was  no  fooner  laid  before 
the  Judges,  than  Ten  of  the  Twelve  gave  it  as  their 
Opinion  under  their  Hands,  ‘‘  That  his  Majefty 
might,  by  Writ,  under  the  great  Seal  of  England^ 
command  all  his  Subjedls  at  their  Charge  to  pro- 
vide  and  furnifh  fuch  a  Number  of  Ships  with 
Men,  Viduals  and  Munition  and  for  fuch  Time 
as  your  Majefty  fhall  think  fit,  for  the  Defence 
and  Safeguard  of  this  Kingdom.  As  alfo. 
That  by  Law  his  Majefty  might  compel  the 
doing  thereof  in  cafe  of  Refufal  or  Refradlori- 
nefs:  And  that  his  Majefty  was  the  foie  Judge 
both  of  the  Danger  and  the  Manner  of  Pre- 
vention.” 

In  the  Beginning  of  the  Year  1629,  the  Parlia¬ 
ment  was  diflblved,  as  we  have  feen  :  The  next  was 
not  alTcmbled  till  April  1640,  a  melancholy, 
wretched,  tedious  Interval  *,  and  then,  not  being  to 
be  prevailed  upon  by  the  Example  or  Inftances  of 
the  Houfe  of  Lords,  to  poftponethe  Confideration 
of  Grievances  till  they  had  furniftied  the  Crown 
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^ith  a  Supply,  was  diffolved  in  Difgracc  like  the 
former,  May  the  5th  following; 

That  they  might  alfo  be  made  to  fmart  in  their 
Members  for  their  Sins  as  a  Body,  the  Lord 
Brooke^  Henry  Bellajife  Efq ;  and  Sir  John  Hoiham 
were  committed  to  the  Fleets  for  refufing  to  anfwer 
before  the  Privy-Council  to  Matters  which  had 
paired  in  Parliament. — As  alfo  was  JohnCrewy  Efq; 
Chairman  of  the  Committee  of  Religion,  to  the 
^ower^  for  refufing,  at  the  repeated  Inftance  of 
his  Majefty,  to  deliver  up  the  Papers  lodged  in 
his  Hands,  to  the  Clerk  of  the  Houfe  of  Commons. 

Under  the  PrelTure  of  what  Difflculties  his  Ma¬ 
jefty  found  himfelf  obliged,  to  meet  his  People  once 
more  in  the  November  following,  our  Hiftories  will 
inform  us  ;  as  alfo  under  what  Terrors  his  Minif- 
ters  and  Favourites  faw  the  Day  of  meeting  ap¬ 
proach,  which  many  of  them  {lew  from  as  if  it  was 
the  lajt^ 

The  Breaches  of  thofe  Times  we  lhall  touch 
upon  only  for  the  fake  of  (hewing  how  they  were 
clofed  -,  and  for  Expedition  fake  fhall  refer  to  the 
A£ts  themfelves,  without  expatiating  on  the  Man¬ 
ner  in  which  they  were  obtained. 

The  Council-Board  2i\\A  Star 'Chamber-Qourt^  hav¬ 
ing  all  this  while  exercifed  a  tyrannical  Power,  in 
imprifoning  arbitrarily,  fining  exorbitantly,  and  pu- 
nifhing  cruelly  the  free  Subjedls  of  this  Kingdom, 
both  Houfes  with  one  Heart,  and  almoft  one  Voice, 
joined  in  fupprelTing  the  one  and  reftraining  the  other. 

Both  thefe  Services  were  performed  by  one  and 
the  fame  Statute ;  as  if  the  Abolition  of  the  one 

was 
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was  to  be  taken  for  an  eternal  Caution  to  the 
other. 

r 

In  the  Preamble  of  this  great  Statute,  almoft  all 
the  fpccial  Provifions  by  Law  on  behalf  of  the  Sub¬ 
ject  are  enumerated. — After  which  the  following 
Claufe  occurs. 

And  forafmuch  as  the  Reafons  and  Mo¬ 
tives  inducing  the  Eredtion  and  Continuance  of 
that  Courfe  do  now  ceafe.  And  the  Procedings, 
Cenfures,  and  Decrees  of  that  Court,  have  by  Expe¬ 
rience  been  found  to  be  an  intolerable  Burden  to  the 
Subjeft,  and  the  Means  to  introduce  an  arbitrary 
Power  and  Government  *,  and  forafmuch  as  the 
Council-Table  hath  of  late  Times  affumed  unto  it- 
felfa  Power  to  intermeddle  in  civil,  and  Matters 
only  of  private  Intered  between  Party  and  Party, 
and  have  adventured  'ta  determine  of  the  Eftates 
and  Liberties  of  the  Subjedts,  contrary  to  the  Law 
of  the  Land,  and  the  Rights  and  Privileges  of  the 
Subjedl,  by  which  g^eat  and  manifold  Mifchiefs 
and  Inconveniences  have  arifen  and  happened,  and 
much  Incertainty  by  means  of  fuch  Procedings 
hath  been  conceived  concerning  Mens  Rights  and 
Edates  ;  for  fettling  whereof  and  preventing  the 
like  in  Time  to  come,  be  it  ordained, 

Claufe  3.  aboliflies  the  faid  opprefTive  Court ;  and 
Claufe  4.  a  Variety  of  other  Courts  therein  fpeci- 
fied,  for  being  as  vexatious  to  the  Extremes  of  the 
Kingdom  as  I'his  had  been  to  the  Pleart. 

Claufe  5,  which  regards  the  Privy-council  is 
thus  delivered. 

Be  it  likewife  declared  and  cnadted  by  Autho¬ 
rity 
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rity  of  this  prefent  Parliament,  That  neither  his 
Majefty  nor  his  Privy-council,  have,  or  ought 
to  have  any  Jurifdidlion,  Power  or  Authority  by 
Englijh  Bill,  Petition,  Articles,  Libel,  or  any  other 
arbitrary  Way  whatlbever  to  examine  or  draw  into 
Qtieftion,  determine  or  difpofe  of  the  Lands,  Te¬ 
nements,  Hereditaments,  Goods,  or  Chattels  of 
any  of  the  Subjefts  of  this  Kingdom  *,  but  that 
the  fame  ought  to  be  tried  and  determined  in  the 
ordinary  Courts  of  Juflice,  and  by  the  ordinary 
Courfe  of  the  Law."" 

f 

And  notwithftanding  the  Provlfo  contained  in 
Claufe  3,  which  feems  to  reftrain  the  Obligation  of 
this  Ad;  only  to  the  Courts  therein  treated  of,  I 
cannot  help  recommending  the  iollowing  Claufe  to 
the  fpecial  Confideration  of  all  whom  it  may  con¬ 
cern  ;  The  Reafons  on  which  it  is  founded  being  of 
equal  Force  in  all  Courts  alike. 

“  And  be  it  alfo  provided  and  enaded,  That  if 
any  Perfon  fhall  hereafter  be  committed,  reftrained 
of  his  Liberty,  orfufFer  imprifonment,  by  the  Or¬ 
der  or  Decree  of  any  fuch  Court  of  Star-chamber, 
or  other  Court  aforefaid,  now,  or  at  any  Time  here¬ 
after,  having,  or  pretending  to  have  the  fame  or 
like  Jurifdidion,  Power,  or  Authority  to  commit 
or  imprifon,  as  aforefaid  ;  Or  by  the  Command  or 
Warrant  of  the  Kings  Majeily,  his  Heiis  and  Suc- 
ceflbrs  in  their  own  Perfon,  or  by  the  Command 
or  Warrant  of  the  Council-board  ;  or  of  any  of 
the  Lords  or  others  of  his  Majefties  Privy-council; 
That  in  every  fuch  cafe,  every  Perfon  fo  committed, 
reftrained  of  his  Liberty,  or  fuffering  Imprifonment, 
upon  Demand  or  Motion  made  by  his  Council,  or 
other  employed  by  him  for  that  Purpofe,  unto  the 
Judges  of  the  Court  of  King’s- Bench,  or  common 
Pleas  in  open  Court,  ftiall  without  Delay,  upon 
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any  Pretence  whatlbever,  for  the  Ordinary  Fee.^. 
iiiually  paid  for  the  fame,  have  forthwith  granted 
unto  him  a  Writ  of  Habeas  Corpus^  to  be  diredled 
generally  unto  all  and  every  Sheriff,  Gaoler,  Mi- 
nifter.  Officer,  or  other  Perfon  in  whofe  Cuftody 
the  Party  committed,  or  reftrained  fliall  be  :  And 
the  Sheriff,  Goaler,  Minifter,  Officer,  or  other  Per¬ 
fon  in  whole  Cuftody  the  perfon  io  committed  or  re- 
^  ftrained  fnall  be,  lhall,  at  theReturn  of  the  faid  Writ, 
and  according  to  the  command  thereof,  upon  due  and 
convenient  Notice  thereof  given  unto  him,  at  the 
Charge  of  the  Party,  who  requireth  or  procureth  fuch 
Writ,  and  upon  Security  by  his  own  Bond  given,  to- 
pay  the  Charge  of  carrying  back  the  Prifoner,  if  he 
lhall  be  remanded  by  the  Court  to  which  he  fhall 
be  brought,  as  in  like  Cafes  hath  been  ufed,  fuch 
Charges  of  bringing  up  and  carrying  back  the 
Prifoner,  to  be  always  Ordered  by  the  Court,  if 
any  Difference  ftiall  arile  thereabout,  bring  or  caufe 
to  be  brought  the  Body  of  the  faid  Party  fo  com¬ 
mitted  or  reftrained  unto,  and  before  the  Judges- 
or  Juftices  of  the  faid  Court,  from  whence  the 
fame  Writ  ffiall  Iffue,  in  open  Court:  And  fhall 
then  likewife  certify  the  true  Caufe  of  fueh  his  De¬ 
tainer  or  Imprifonment,  and  thereupon  the  Court,, 
within  three  Court-Days  after  fuch  Return  made 
and  delivered  in  open  Court,  fliall  proceed  to 
examine  and  determine,  whether  the  Caule  of 
fuch  Commitment  appearing  upon  the  faid  Re¬ 
turn,  be  Juft  and  Legal,  or  not,  and  ftiall  there¬ 
upon  do  what  to  Juftice  ftnail  appertain,  either  by 
Delivering,  Bailing,  or  Remanding  the  Prifoner  : 
And  if  any  Thing  fliail  be  otherwife  wilfully 
done,  or  omitted  to  be  done  by  any  Judge,  Juf- 
ticv^^  Officer  or  other  Perfon  aforementioned,  con-- 
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rary  to  theDiredlion  and  true  meaning  hereof,  then 
uch  Pcrlbn  fo  offending  liial!  forfeit  to  the  Party 
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grieved,  his  treble  Damages,  to  be  recovered  by 
I'uch  Means  and  in  iuch  Manner,  as  is  formerly  in 
this  Aft  limited  and  appointed  for  the  like  Penalty 
to  be  lued  for  and  recovered/’ 

Mr.  Hy^e^  (afterwards  Lord  Chancellor)  in  his 
Speech  to  the  Lords,  at  a  Conference  concerning 
Grievances^  touches  very  flirewdly  and  fenfibly  on 
the  natural  Inclination  of  Courts,  to  inlarge  their 

own  Power  and  Jurifdidlion  : - And  if  vve  were  to 

trace  the  Conduft  of  this  State-reforming- Parlia- 
menr,  vve  riiould  find  even  them,  when  Self-con¬ 
verted  from  Reprefentatives  into  Mafters  of  the 
People,  (porting  as  wantonly  with  the  Liherly\ 
Properly  and  Lives  of  their  Fellow- Subjects,  as 
the  moti  perfidious  of  our  Minifters,  and  the  moft 
.tyrannical  of  cur  Kings. 

Men  of  all  Parties  have  the  fame  Feelings  under 
Opprefiion^  and  are  equally  difpofed  to  avail  thern- 
felves  oF every  conftiturional  Claim,  either  to  work 
out  their  Deliverance,  or  give  a  Sanftion  to  their 
Complaints. --Thus  Judge  an  obftinarc  Roy- 

aliji^  fometimes  a  Prifoner  in  Newgate^  fbmetimes 
in  the  Power ^  but  every  where,  and  in  every  Kind 
of  Adverfity,  an  Adverfary  to  the  Ufurpations  of 
the  Parliament!  could,  for  himfelf  and  all  others 
under  the  like  Perfecution,  appeal  to  Magna-Ckarta^ 
and  all  the  other  Statutes  of  Liberty,  againfc  thofe 
Ufurpations, — Could  fliew,  that  they,  being  but  a 
Part  of  the  Legiflative,  could  no  more  difpenfe 
with  thofe  Statutes,  which  were  the  A61‘  of  the 
Whole,  than  any  other  Part  ’of  the  Legiflative. — * 
That  they  had  no  Power  to  imprifon  any,  but 
their  own  Members. — That  till  this  Parliament,  no 
Precedent  could  be  fliewn,  that  they  had  ever 
afpir’d  to  any  fuch  Pov/er, — I'hat  whatever  they 
didotherwde,  was  utterly  againfc  the  Law  of  the 

ii  z  Land, 
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Land,  and  the  Franchife  of  the  Freemen  thereof.— 
That  it  was  againfl  the  Law  of  the  Land,  for  any 

to  be  at  once  Judges  and  Parties. - That  by  the 

Petition  of  form’d  and  procur’d  by  them- 
felves,  all  Men  were  to  be  preceded  againft  by 
the  eftablifli’d  Laws,  and  no  ctherwife,  &c. 

But  againft  ‘Jenkins.,  while  difbwning  their  Au¬ 
thority,  and  defying  their  Power,  they  could  be 
as  obdurate,  as  ever  the  King  had  been  to  them  : 
And  if  the  invincible  Spirit  of  Lilburn,  was  too 
mighty  for  them,  together  with  their  whole  Bench 
of  Judges,  affifted  by  all  the  legal  Implements  be¬ 
longing  to  them,  the  Fault  was  none  of  theirs. 

And  as  to  the  Government  which  followed,  by 
a  Commander  in  Chief,  a  Band  of  Majors  Gene¬ 
ral,  an  Army,  and  Military  Execution,  it  had 
nothing  to  do  with  Law,  nor  Law  with  it. 

But  even  the  Reftoration  of  the  Regal  Govern¬ 
ment,  was  not  produiftive  of  all  the  Happinefs 
expedted  from  it.  The  late  Troubles  had  left  a 
troLiblefome  Spirit  behind  them. — Minifters  were 
ftill  inclined  to  trefpafs,  and  Subjefts  to  remon- 
ftrate. — In  ftaort,  Faftion  was  as  bufy  as  ev^er,  and 
Power  as  peremptory :  The  aggriev’d  Subjedl 
thought  he  had  a  Right  to  complain;  the  offended 
Minifter  to  punifh  :  In  Adverfity,  all  extolled  the 
Petition  of  Right :  In  Profperity,  all  were  for  dif- 
penfing  with  it ;  So  that  the  Dodlrine  was  in  Force 
always,  the  Pradtice  I'eldora  or  never. 

King  Charles  II.  having  put  a  Lawyer  at  the 
Head  of  his  Council,  v/as  loon  made  fenfible, 
that  the  Lav/s  might  ftill  be  fo  adminiftred,  as  to 
punilli  feverely  enough,  every  intended  Trefpafs 

*  againft 
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igainft  the  State  :  And  many  an  unhappy  Man  was 
made  to  fufier  accordingly. - 

The  Cafe  of  Mr.  Harrington^  is  one  _  of  a 
Hundred,  that  might  be  given  to  explain  this  Spe¬ 
cies  of  State-Prailice. 

Having  met  with  certain  Scotfmen,  who  had 
been  prefs'd  out  of  Scotland  into  the  French  Ser¬ 
vice,  and  who  inform’d  him,  they  had  left  feveral 
Hundreds  of  their  Countrymen  in  the  like  Man¬ 
ner  prefid  behind  them,  he  took  their  Narrative 
in  Writing,  upon  Oath  before  a  Matter  in  Chan¬ 
cery,  andlound  Means  to  have  it  communicated 
to  the  Houfe  of  Commons. 

For  this,  he  was  accufed  of  fuborning  thofe 
Men-  to  ditturb  his  Majefties  Government,  was 
taken  into  the  Cuttody  of  a  Meflenger,  by  War¬ 
rant  from  the  Secretary  of  State,  examin’d  by  a 
Committee  of  Council,  not  without  much  Rough- 
nefs  and  many  Reproaches,  and  committed  a  clofe 
Prifonef  to  the  Tower  of  London  where  he  was 
debarr’d  theUfe  of  Pen  and  Ink  j  the  Accefs  and 
Advice  of  Friends ;  nay,  the  help  of  a  Phyfician, 
when  dangeroufly  Ill  •,  was  deny’d  a  Copy  of  his 
Commitrnent,  and,  when  at  laft  brought  up  to  the 
Kings  Bench  by  Habeas  Corpus,  was  obliged  to  give 

4000 1.  Bail. - -After  all  which,  he  was  try’d.  Not 

for  the  faid  pretended  Subornation,  but  for  cer¬ 
tain  Words  dropt  in  Co.mpany  three  Quarters  of 
a  Year  before  :  And  after  a  continued  Courfe  of 
unfair  Praftice  thro’  every  Step  of  the  Trial,  was 
fined  1000 1.  and  committed  to  the  Kings  Bench. 

In  fhort,  To  evade  the  Obligation  of  the  Pe- 
'  tition  of  Right.,  and  prolong  the  Imprifonment  of 

ob- 
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obnoxious  Men,  in  Contradidlion  both  to  the  Let¬ 
ter  and  the  Spirit  of  the  Law,  became  a  Sort  of 
Science,  the  Lradice  of  the  Courts  and  the  Be¬ 
haviour  of  the  Gaolers  was  fuited  to  it;  and  in 
many  Cafes,  tne  Prifoner  was  put  out  of  the  Reach 
of  Law,  Help,  and  even  Compaffion  itfelf,  by 
being  tranlported  to  remote  Prilbns,  where  thev 
were  immur’d,  till  they  miierably  ended  their  Days. 

^Vhat  to  call  the  Duke  of  Buckinghaws  Speech 
An.  1676,  in  the  Ploufe  of  Lords,  attem.ptino-  to 
prove,  that  the  Parliament  then  fitting  for  the*6'/x- 
teentb  Time,  was  abfolutely  difiblved  ;  and  which 
was  fupported  by  the  L,ords  Salijhiiry.,  Shnftjbury, 
and  Wharton,  whether  a  Contempt,  or  a  mere  Ex- 
ercife  of  that  Liberty  of  Speech,  which  is  an  efien- 
tial  I  rivilege  of  1  arliaments,  the  L.ords  themlelves 
beff  know  ,  But  in  committing  all  thofe  X.ords  to 
the  Tower  and  in  continuing  t!ie  Lord  Shaftjlury 
there  for  above  a  Twelvemonth,  they  feemed  rather 
to  fhew  more  Regard  to  the  Refentments  of  the 
Court,  than  their  ov/n  Privileges. 

The  Cafe  is  too  remarkable,  to  be  pafi’ed  over 
with  a  bare  Mention  :  The  Duke,  and  the  Lords 
Saltjhury  and  Wharton  foon  recover’d  their  Liberty, 
by  Petition  and  Submiffion.— But  Lord  Shaftjlury, 
better  convinced  of  the  Goodnefs  of  his  Cauie, 
and  more  refolute  to  defend  it,  was  not  fo  eafily 
fubdued  :  He  petition’d,  but  did  not  fubmit  ;  fo 
was  continued  under  a  Courfc  of  Adjournments,  to 
furnifh  the  Courts  below  with  a  Pretence,  That 
the  Parliament  was  ftill  fitting  ;  To  them,'  never- 
thclcfs,  for  the  Recovery  of  his  Liberty,  He  ap- 
jiealed  ;  and  much,  as  ufual,  was  faid  on  both  Sides, 
tho’  the  Point  was  apparently  pre-determin’d. — 
'Phe  Order  of  the  Lords  return’d  with  him  was, 

“  To 
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“  To  be  kept  in  fafe  Cuftody,  during  his  Majeflies 
“  Pleafure,  and  the  Pleafure  of  the  Houle,  for 
“  high  Contempts  and  Mifdemeanours  againft  the 
“  Ploufe.” — Imprrfonment  during  PleaRire,  and 
for  a  Time  undetermin’d,  was  obvioufly,  incon- 
filfent  with  all  the  Rights  and  Claims  hitherto 
fpecify’d. Chief  Juftice,  andhisBrethren, 
neverthelefs,  took  Care  to  fhelter  themfelves  un¬ 
der  the  Expedient  provided  for  them,  and  would 
not  allov/  the  Caufe  for  that  Reafon  to  be  within 
their  Jurifdi6tion  j  but  in  a  Manner  admitted,  the 
Fa£l  would  be  otherwife  in  Cafe  of  a  Proroga¬ 
tion. 

The  Prifoner,  on  the  other  Hand,  had  Re- 
courfe  to  Fundamentals  againft  Forms,  and  main¬ 
tain’d,  “  That  the  Court  he  was  then  before, 
might,  and  ought  to  judge  even  an  Adi  of  Par¬ 
liament  voidy  if  it  was  againft  Magna  Charta  ;  more 
might,  and  ought  it  to  be  judge  of  an  Order  of 
the  Houfe  of  Lords,  put  in  Execution  to  deprive 
a  Subjedl  of  his  Liberty.” — Shrewdly  infinuating 
tarther,  “  That  by  the  fame  Courfe  of  Proceed¬ 
ing,  Forty  Lords,  or  any  Number,  might  be  as 
well  committed  without  any  Remedy  of  any 

of  the  Kings  Courts. - And  that  if  in  this  Cafe 

there  could  be  no  Relief,  no  Man  could  forefee 
what  might  be  hereafter.” - And  again  in  ano¬ 

ther  Part  of  his  Speech.  “  That,  he  did  not  think 
it  a  Kindnefs  done  to  the  Lords,  to  make  them 
abfolute,  and  abovethe  Law ;  which  would  be  the 
Cafe,  if  it  were  adjudged.  That  they  might  com¬ 
mit  a  Man  to  indefinite  Imprifionment  ” 

But  all  was  in  vain.— -The  Judges  remanded 
him,  and  he  was  forc’d,  not  only  to  retradl  the 
offenfive  Pofition  he  had  maintain’d,  but  alfo  to 

make 
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make  his  SubmifTion  on  his  Knees,  at  the  Bar  of 
the  Houfe  in  exprefs  l^erms^  (at  leaft,  our  Hifto- 
rians  tell  us  fo)  for  having  violated  the  Privileo-e 
of  the  faid  Houfe,  by  bringing  a  Writ  of  Hah7as 
Corpus  in  the  Kings-Eench, 

About  the  fame  Time,  or  foon  after  the  Com¬ 
mons  alfo,  being  in  their  Eighteenth  Sefllon,  and  ha¬ 
ving  the  Popi/h  Plot  to  authorife  them  in  any  extraor¬ 
dinary  A6l  whatfoever,  thought’proper  to  commit  Sir 
Jofeph  Willtamfon  Secretary  of  State  to  the  Eower^ 
for  having  fign’d  Commiffions  and  Warrants  to 
feveral  Popijh  Recufants  :  And  his  Majefty  having 
both  handlbmely  reprimanded  them  for  having  fo 
done  without  his  Knowlege  and  Confent,  and  ap¬ 
pris’d  them  of  his  Purpofe,  to  inlarge  him  again, 
they  even  prepared  and  prefented  an  Addrefs,  to 
dilTuadc  him  from  it. 

It*  was  in  this  very  Seffion,  neverthelefs,  That 
the  Habeas  Corpus- Atl^  was  obtain’d  ;  for  what 
Ends  the  Preamble  thus  fets  forth.  To  wit. 

I.  Whereas  great  Delays  have  been  ufed  by 
Sheriffs,  Coalers,  and  other  Officers  to  whofe 
Cuftody  any  of  the  Kings  Subiefts  have  been 
committed  for  Criminal^  or  fuppcfed  Criminal  Mat¬ 
ters,  in  making  Returns  of  Writs  of  Habeas  Cor¬ 
pus  to  them  direfted,  by  ftanding  out  an  AliaSy 
and  PlurieSy  Habeas  Corpus ^  and  fomctimes  more, 
and  by  other  JhiftSy  to  avoid  their  yielding  Obe¬ 
dience  to  fuch  Writs,  contrary  to  their  Duty, 
and  the  known  Laws  of  the  Land,  whereby  many 
of  the  Kings  Subjects  have  been,  and  hereafter 
may  be  long  detained  in  Frifon,  in  fuch  Cafes 
where  by  Law  they  are  Bailable,  to  their  great 
Charges  and  Vexation, 


2,  For 
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2.  For  the  Prevention  whereof,,  and  the  more 
fpeedy  Relief  of  all  Perfons  imprifoned  for  any 
fuch  Criminal,  or  fuppofed  Criminal  Matters,  be  it 

enafted, 

And  it  being  neceflfary  to  fubjoln  the  Heads  of 
the  Aft,  I  will  take  Leave  to  copy  them  from 
thofe  before  the  Public  already. — 

cc  Xhat  whenfoever  any  Habeas  Corpus  fhallbe 
ierved'  upon  any  Officer,  or  other  Perfon,  or  left 
at  the  Prifon  with  any  of  the  under  Officers  or 
Deputies,  within  three  Days  after  (unlefs  the  Corn- 
mitment  were  for  Trcafon  or  Felony  exprefied  in 
the  Warrant)  the  Prifoner,  upon  Payment  or  ten¬ 
der  of  Charges  to  be  endorfed  on  the  Writ,  not 
exceeding  12  d.  per  Mile,  and  giving  his  own 
Bond  for  Payment  of  the  Charges  of  carrying  him 
back,  if  remanded,  and  not  to  efcape  by  the  ^^7’ 
ffiall  be  brought,  and  the  Writ  mturned,  and  the 
Caufe  of  his  Imprifonment  certified,  unto  or  be¬ 
fore  fuch  Perfon  or  Perfons  before  whom  the  laid 
Writ  is  made  returnable,  unlefs  the  Place  of  Com¬ 
mitment  be  more  than  twenty  Miles  diftant  *,  and 
if  fo,  and  not  above  an  hundred  Miles,  then  with¬ 
in  ten  Days  *,  if  further  off,  then  within  twenty 
Days,  and  no  longer. 

'  2.  Such  Writs  fhall  be  figned  by  the  Perfon 
awarding  the  fame,  and  Perfons  committed,  un¬ 
lefs  as  aforefaid,  or  detained  out  of  Xerm,  or  any 
one  on  their  Behalf,  may  complain  to  the  Lord 
Chancellor,  or  Keeper,  or  any  Judge,  who,  upon 
view  of  the  Copy  of  Commitment,  or  _  Oath  or 
its  being  denied,  fliall,  upon  requeft  by  luch  Per¬ 
fons,  or  any  on  their  Behalf,  attefted  and  fubferibed 
by  two  Witneffes,  grant  a'  Plabeas  Corpus,  under 

I  the 
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the  Seal  of  their  refpedtive  Courts,  returnable  im- 
mediately ;  and  the  Prifoner,  within  two  Days 
after  he  fliall  be  brought  up,  fliall  be  dircharged,' 
entering  into  a  Recognizance,  with  one  or  more 
Sureties,  to  appear  in  the  Kings  Bench  next  Term, 
or  at  the  next  AfTizes,  Seffions,  or  general  Goal 
Delivery,  or  fuch  other  Court  where  the  Offence 
IS  cognizable,  into  which  Court,  the  Writ,  Re- 
turn,  and  Recognizance  aforefaid,  fhall  ibe  certi- 
fi.d  ;  unlefs  it  lhall  appear,  that  the  Party  is  de- 
tained  upon  a  legal  Procefs  out  of  fome  Court, 
or  by  Warrant  of  fome  Juftice  of  Peace,  for  Of¬ 
fences  not  bailable. 


3.  Perfons  neglefting  two  Terms  after  their  Im- 
puionrrient  to  pray  a  Habeas  Corpus,  fhall  not  have 
any  m  Vacation  1  ime,  in  Purfuance  of  this  Aft. 

4-  Officers  refufing  to  make  their  Returns,  or 
to  bring  the  Pnfoners  as  aforefaid,  or  to  deliver 
within  fix  Hours  after  demand,  a  Copy  of  the 
Commitment,  fhall  for  the  firft  Offence,  forfeit  to 
t.ie  Party  griev’d  100 1.  and  for  the  fecond  200  1. 
and  be  incapable  to  hold  his  Office. 

5.  No  Perfon  delivered  upon  a  Habeas  Corpus, 
(hall  be  again  committed  for  the  fame  Offence 
other  tlian  by  Order  and  Procefs  of  Court ;  and 
Pcrlons  knowingly  recommitting  any,  contrary 
to  this  Aft,  fliall  forfeit  to  the  Party  grieved,  ^ool, 

6.  Perfons  committed  for  Treafon  or  Felony, 
cxpicfled  in  the  Warrant,  upon  Prayer  in  open 
Court,  the  firft  Week  of  the  Term,  or  Day  of  the 
Seffions  of  Oyer  and  Terminer,  or  Goal-Delivery 
to  be  brought  to  I'rial,  if  not  indifled  in  that  Term’ 
01  Seffions,  fliall,  upon  Motion  the  laft  Day  of  that 

Term 
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Term  or  Seffions,  to  be  let  out  upon  Ball,  unlefs 
it  appear  upon  Oath,  that  the  Kings  Witnefies 
could  not  be  produced  that  Term  or  Seffions; 
and  if  fuch  Perfons,  upon  fuch  Prayer,  fhall 
not  be  indifted  and  tried  the  fecond  Term  or  Sef¬ 
fions,  or  tried  and  acquitted,  they  fhall  be  dif- 
charged. 

7.  Perfons  committed  for  any  Crime  fhall  not 
be  removed  into  the  Cuftody  of  any  other  Officer, 
unlefs  by  fome  legal  Writ,  (with  fome  Excep¬ 
tions  mentioned  in  the  Aft)  and  the  Perfons  fign- 
ing  any  Warrants  for  Removal,  contrary  to  this 
A6t,  and  the  Officers  obeying  them,  fhall  incur 
the  Forfeitures  abovementioned  both  for  the  firft 
and  fecond  Offence^ 

8.  Any  Judge  denying  any  Habeas  Corpus^  by 
this  Aft  required  to  be  granted,  fliall  forfeit  to  the 
Party  grieved,  500 1. 

9.  No  Subjeft  inhabiting  within  the  Realm,  ffiall 
be  fent  Prifoner  out  of  it,  into  any  foreign  Parts. 
Perfons  fo  imprifoned  may  have  an  Aftion  of  falle 
Imprifonment  againft  all  fuch  as  fhall  commit  or 
franfport  them,  or  advife  or  affift  in  the  fame  ; 
and  ffiall  recover  Cofts  and  Damages,  not  to  be 
lefs  than  500 1,  and  the  Perfons  offending  fhall  be 
incapable  of  any  Office  within  the  BritiJhDomxmons^ 
fhall  incur  the  Statute  of  Praemunire,  and  be  in¬ 
capable  of  any  Pardon  from^  the  King. 

10.  This  Aft  not  to  extend  to  fuch  as  fhall  by 
Contraft  in  Writing,  upon  Earneft  received,  agree 
with  any  Perfon  to  be  tranfported,  or  to  Perfons 
convifted  of  Felony  and  praying  to  be  tranfported^ 
or  to  Perfons  refiant  in  this  Realm,  that  fliall  have 

I  2  com^ 
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committed  any  capital  Offence  in  any  other  of  the 
Britijh  Dominions.  '  ■* 

II.  Perfons  committed  upon  Sufpicion,  either 
as  Principals  or  Acceffaries  before  the  Fa6l,  of 
having  been  Guilty  of  any  petty  Treafon  or  Fe¬ 
lony  expreffed  in  the  Warrant,  fhall  not  be  re¬ 
moved  or  bailed  by  Virtue  of  this  Aft,  or  in  any 
other  Manner  than  might  have  been  before  the 
making  thereof.”  '  ^ 


And  as  to  the  feeming  Limitation  of  the  Aft  to 
Perfons  committed  for  Criminal  or  fuppofed  Criminal 
Matters,  at  prefent  pleaded  iovnot extending  the  Re¬ 
lief  provided  by  this  Aft  to  the  Innocent^  it  arifes 
from  a  very  natural  Prefumption,  That  none  buC 
fuch  could  ever  fland  in  need  of  it :  And  all  Per¬ 
fons  without  Exception^  not  committed  io^Ereafon  or 
Felony^  plainly,  and  fpecially  exprefs'd  in  the  War¬ 
rant  of  Commitment,  or  for  Debt,  or  other  Ac¬ 
tion,  or  With  Procefs  in  any  civil  Caufe,  are  clearly 
intituled  to  all  the  Benefits  propounded  by  it. 


Wherein  it  was  defeftive,  the  Sequel  will  beft 
inform  us.  'And  it  mayjuftly  challens'e  the  Ad¬ 
miration  of  the  prefent  1  imes,  chat  tnelcommons 
themlelves,  were  the  firft  to  trelbafs  upon  the  Li¬ 
berty,  they  thus  pretended  to  Lcure,  under  the 
Umbrage  of  the  Rlot^  in  which,  the  Public  had  fo 
deeply  interefled  themfelves,  That  they  thourrht 
themfelves  authoris’d  to  ufe  wlnt  Rigours  they 
pleafed  :  The  Kings  Lite  was  concerned ;  and 
confequently,  all  were  to  be  plac’d,  under  thi 
Pleads  of  Loyalty  and  Affeftion,  to  the  Kin^s 
Account:  And  whoever,  either  in  this,  or  tL 
lubfequent  Parliaments  of  this  Reign,  happen’d 

to 
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to  incur  their  Indignation,  were  fure  to  feel  the  Ef- 
fedts  of  it,  by  being  depriv’d  of  their  Liberty. 

Thus  they  committed  Mr.  Bertie,  for  refufing 
to  account  to  them,  . for  the  Diipofition  of  20,000  /. 
a  Year,  for  fecret  Service,  which  had  been  af- 
fign’d  to  him  by  Patent :  And  two  Parties  having 
arifen,  who  came  to  be  called  Addrejfers  and  Jb- 
horrers,  the  Former  for  addreffmg  his  Majefty  to 
govern  by  Parliaments,  and  the  latter  for  declaring 
t\\€\x Abhorrence  of  fuch  Petitions.— They  firft  voted. 
That  to  traduce  fuch  petitioning  as  a  Violation  of 
Duty,  (Ac.  was  to  betray  the  Liberty  of  the  Sub- 
jeft,  and  contribute  to  the  Dpign  of  fubverting  the 
antient,  legal  Conftitution  x)f  this  Kingdom,  and 
introducing  arbitrary  Power ;  and  then  appointed 
a  Committee,  to  enquire  after  all  fuch  Perfons,  as 
had  offended  againft  the  Right  of  the  Subjebi. 

And  under  this  Pretence;  fo  many  Perfons  were 
taken  up  and  detained  in  Cuftody,  till  they  had 
made  the  Submifllons,  and  paid  the  Fees  requir’d, 
that  the  Phrafe  of.  Take  him  Topham  !  which  was 
the  Name  of  the  Houfe- Serjeant  at  that  Time, 
came  into  familiar  Ufe  ;  as  the  Menace  beft  to  be 
underftood,  and  moft  to  be  apprehended,  of  any. 

One  Gentleman,  however.  Foreman  of  a  Grand 
Jury  at  Exeter,  who  had  prefented  to  the  Judge 
of  Allize,  the  Juries  Addrels  of  Abhorrence,  had 
the  Courage  to  difown  the  Order,  and  bid  the  Ser¬ 
jeant  take  his  Courfe,  faying.  That,  where  there 
was  no  Law,  he  acknowledg’d  no  Obedience;  and 
that  he  knew  of  none,  which  authorifed  the  Houfe 
of  Commons  to  take  away  his  Liberty  for  doing 
his  Duty  as  a  Juryman. 


It 


It  is  faid  ;  This  put  a  Stop  to  their  Career  :  And 
it  is  certain,  that  even  the  King  himfelf,  in  the 
Declaration  he  fet  forth  to  his  People,  on  diflblv- 
ing  the  Oxford  Parliament,  among  other  Re¬ 
proaches  thrown  out  on  the  two  laft  Reprefenta- 

tives,  makes  Ufe  of  the  following: - Arbitrary 

Orders  for  taking  our  Subjefts  into  Cujiody^  for 
Matters,  that  had  no  Relation  to  Privileges  of 
Parliament,”- - 


One  Cafe  among  Thefe  there  is,  which  deferves 
to  be  particularis’d;  becaufe  it  is  of  a  mix’d  Nature; 
the  Secretary  of  State  being  refponfible  on  one 
Side,  and  the  Houfe  of  Commons  on  the  other. 

Dr.  Tongue^  the  firft  Difcoverer  of  the  Plot,  had 
fent  one  Norris  to  France^  to  bring  over  one  Dow- 
dal  an  Irijb  Prieft,  faid  to  be  in  the  whole  Secret  of 
that  dark  Affair:  And  this  having  been  reported  to 
the  Secretary  of  State  by  one  Mr.  Sheridan  (a  known 
Retainer  to  the  Duke  of  Tork^  and  Colledor  of 
Cork  in  Ireland)  accompanied  with  a  written  De- 
fcription  of  the  faid  Norris^  the  laft  Line  and  a 
Half  in  the  Hand  of  Sheridan^  the  reft  of  one 
Dr.  Day  an  Irijh  Phyfician  :  The  Mayor  of  Dover^ 
had  Orders  from  the  Secretaries  Office,  to  feize 
the  faid  Norris  upon  his  Return,  and  throw  him 
into  Prifon,  which  was  pundually  performed  ac¬ 
cordingly. 

Thus  Norris  became  a  Sufferer,  without  any  legal 
Procefs,  by  incurring  the  Refentment  of  the  Crown, 
and  Sheridan  and  Day  for  their  Officioufnefs  were 
committed,  by  Order  of  the  Houfe  of  Commons, 
to  the  Cuftody  of  the  Serjeant  at  Arms,  fo  to  be 
continued  during  Pleafure.^  in  the  fame  Breath,  that 
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they  pronounc’d  both  Norrises  Commitment  at 
Bover^  and  the  Secretaries  Warrant  for  it,  Illegal. 


They  were  alfo  pleafed  to  make  a  remarkable 
Difference  in  their  Treatment  of  Day  and  Sheridan 
For  Day  was  inlarg’d  without  paying  Fees,  almofl: 
as  foon  as  he  was  committed  ;  whereas  Sheridan. 
after  he  had  undergone  feveral  Examinations,  and 
had  purg’d  himfelf  at  the  Bar  of  the  Houfe,  in  a 
fet  Speech,  which  redounded  much  to  his  Honour, 
feems,  for  that  very  Reafon,  to  have  been  treated 
with  fo  much  the  more  Severity,  as  may  be  o-a- 
thered  from  his  own  Narrative,  Part  of  which,  not 
being  elfewhere  to  be  met  with,  and  ferving  not  a 
little  to  illuftrate  the  Point  before  us,  is  h°re  in¬ 
ferred  :  To  wit. 


“  Having  flood  committed  fifteen  Days,  at  great 
and  exceflive  Charges,  and  after  all  Inquiries  and 
Searches,  nothingCriminal  being  found  againft  him, 
he  was  by  fome  Friends,  as  well  Members  as  others, 
together  with  his  Coufin  [committed  with  him  only 
becaufe  he  was  his  Coufin]  that  they  might  not 
ieem  ftubborn,  prevail’d  upon,  to  petition  for  their 
Releafment  *,  but  to  no  purpofe;  fome  angry  Mem¬ 
bers  oppofing  the  Reading  of  their  Petitions. 

“  Mr.  Sheridan^  having  now  too  much  Caufe  to 
conclude,  he  was  not  like  to  be  releas’d  during  that 
Seffion,  fince  it  was  not  in  his  Power  to  atrfwer 
the  Expeftations  or  Defires  of  fome  Perfons,  re- 
folv  d  to  feek  his  Remedy  by  a  Habeas  Corpus,  up¬ 
on  a  Statute  lately  made,  to  prevent  illegal  and 
arbitrary  Imprifonments  •,  from  which,  if  he  could 
not  be  freed,  he  hop’d  from  the  Twelve  Jud^'es, 
and  the  Chancellor,  if  refus’d,  to  recover  60,500  k 
Penalty,  to  lupport  and  eals  his  Eixpcncc.  But 

the 
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the  Dread  of  the  Houfe  of  Commons  wou’d  not 
futfer  any  of  the  many  Counfellors  or  Sollicitors 
he  confulted,  to  intermeddle  in  the  Matter^  Never- 
thelefs,  he  was  not  difcoiirag’d;  but  of  himfelf 
purfu’d  it,  tho’  without  Precedent,  and  contrary 
to  the  Advice  of  moft  of  his  Friends.'  I  am  loath 
to  tell  you,  how  very  ;nicely,  fome  fay  tear¬ 
fully,  the  Judges  proceeded  in  this  Affair  ;  moft 
defiring  further  Time,  avoiding  being  fpokeri 
with,  unwilling  to  Deny,  and  not  daring  to  Grant; 
But  I  were  Unjuft,  if  I  did  not  let  you  know, 
that  fome  wanted  not  Courage;  as  my  Lord  Chan¬ 
cellor,  Sir  Thomas  Jones^  Sir  Job  Charleton :  And 
Sir  Richard  IVeJlon,  who,  as  oblig’d  by  Law-  and 
Confcience,  his  Oath,  and  a  late  Statute,  to  his 
immortal  Honour,  at  the  firft  Word  granting  the 
Writ,  made  further  Application  to  the  others,  un- 
neceffary.  Sir  William  Dolben^  and  Baron  Gregorys 
were  out  of  Town,  or  unconfulted.  Of  the  reft 
I  will  fay  no  more,  at  prefent ;  only  tell  you,  Mr, 
Sheridan  is  advis’d  to  bring  his  A^ion  againft  fe- 
veral ;  particularly  againft  Sir  Fraftcis  Norths  and 
Judge  Raymond :  The  laft  of  thefe  two  thinking 
fit  to  aflc  the  Commons  Advice,  in  this  particular 
Inftance  of  doing  that  Juftice  to  a  Subjeft,  which 
all  Judges  are  fworn  neither  to  deny,  nor  delay. 
An  A6t  of  an  extraordinary  Nature,  and  without 
Precedent,  for  a  Judge  to  expedl  Efiredlions  in  the 
Execution  of  his  Truft,  from  the  Houfe  of  Com¬ 
mons,  who  are  no  Court  of  Judicature  ;  and  who, 
if  the  Cafe  had  been  dubious,  as  here  himfelf  con- 
fefs’d,  it  was  not,  ought  rather  to  apply  himfelf  to 
the  reft  of  the  Judges,  to  his  Majefties  moft  ho¬ 
norable  Privy-Council,  or  to  the  Houfe  of  Lords  j 
the  laft  Refort  of  Appeals  in  the  Kingdom, 


At 
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At  length  after  twelve  Days  ftriiggllng  with 
Difficulties,  not  only  with  the  Judges,  but  with 
Inferior  Officers,  the  Serjeant  at  Arms  was  ferv’d 
with  the  Habeas  Corpus,  who  there-with  acquaints 
the  Houfe :  They,  after  three  Days  Debate,  and 
thrice  reading  over  the  Statute,  finding  all  fo 
plain,  cou’d  not  but  leave  the  Serjeant,  in  Obe¬ 
dience  to  the  Writ,  to  carry  his  Prifoner  belore 
the  Judge ;  where  appearing  with  Mr.  Sheridan, 
the  Baron  took  the  Names  of  three  fubftantial 
Perfons,  by  him  produc’d  for  Bail  declaring  he 
would  fend  to  the  Speaker,  and  Attorney-  General ; 
and  if  on  Monday  following,  (the  utmoft  Time 
allow’d  by  the  Ad)  nothing  more  appear’d  againlt 
the  Prifoner,  he  llaould  then  betv.reen  Three  and 
Four  o’clock  receive  the  Benefit  of  his  Habeas 
Corpus:  But  the  Prorogation  in  the  Morning, 

prevented  the  Execution  of  the  Barons  Intentions, 
and  fet  Mr.  Sheridan,  and  his  Kinfm.an  Wilfon,  com¬ 
mitted  with  him,  at  Liberty,  after  almoft  five 
Weeks  expenfive  Confinement ;  who,  in  ail  Pro¬ 
bability,  had  lain  in  Cuftody  during  that  Seffion, 
how  long  foever,  if  a  Habeas  Corpus  had  not  been 

then  procur’d. 

Of  this  Cafe  Burnet  has  the  following  Note. 
“  There  was  a  bold,  forward  Man,  Sheridan  a 
Native  of  Ireland,  whom  the  Commons  committed  : 
And  he  mov’d  for  his  Habeas  Corpus  ;  Some  of  the 
Judges  were  afraid  of  the  Houfe,  and  kept  out  of 
the  Way :  But  JVeflon  had  the  Courage  to  grant 

it.” 

The  fame  Author  alfo  fays,  concerning  thefc 
Commitments  in  general  : 
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The  Houfe  did  likewife  fend  their  Serjeant 
to  many  Parts  of  England^  to  bring  up  Abhorrers 
as  Delinquents:  Upon  which,  the  Right  they  had 
to  imprifon  any  befides  their  own  Members,  came 
to  be  much  queflioned,  fince  they  could  not  re¬ 
ceive  an  Information  upon  Oath,  nor  procede 

again  ft  fuch  as  would  appear  before  them,  in  many 
Places.  ^ 

Thofe  for  whom  they  fent  their  Serjeant,  refus’d 
to  come  up.  It  was  found,  that  fuch  Praftices 
were  grounded  upon  no  Law  ;  and  were  no  older 
than  Queen  Elizabeths  Time:  While  the  Houfe 
of  Commons  ufed  that  Power  gently,  it  was  fub- 
mitted  to  in  refpedt  of  it :  But  now  it  grew  to  be 

fo  much  extended,  that  many  refolv’d  not  to  fub- 
mit  to  it.” 

Nor  was  the  Crown  behind  hand  with  the  Houfe 
of  Commons  in  Reprifals :  Eare^  a  Silver-fmith,  of 
Taunton,,  who  had  prefented  a  Petition  to  the  King 
for  calling  a  Parliament,  and  who  being  afked,  by 
his  Majefty,  How  he  dar'^d  do  fo,  in  Oppofition  to 
his  declared  Pleafure  ?  had  anfwer’d.  Sir,  my  Name 
is  pare,  was  fin’d  500/.  forfeditious  Words:  And 
Wihnore,  foreman  of  the  Igjtoramus  Jury,  was  fe- 
verely  prdfecuted,  for  Kidknapping,  on  a  Writ,  de 
liomine  Replegiando, 

Lord  Danby^s  is  the  laft  Cafe  of  this  Reign,  I 
fiiall  trouble  the  Reader  with  :  He  had  been  Lord 
I  rcafurer,  when  Lord  Shajtjhury  was  committed 
to  the  Tower,  by  order  of  his  Peers,  and  confe- 
quently  could  not  be  without  a  due  Share  of  In¬ 
fluence  in  it. 

Whether  This  was  recollefted  or  not  when  the 
popijh  Plot  was  brought  upon  the  Stage,  he  became 

intangled 


(  6/  ) 

intangled  in  it :  He  was  impeach’d  by  theCommons, 
pardon’d  by  the  King — The  Commons  voted  that 
Pardon  to  be  illegal  and  void,  and  his  Majefty  dif- 
covered  no  Zeal  to  enforce  it. — ^Flis  Lordfliip 
hereupon,  remaining  a  Prifoner  mtht ‘tower,  ap¬ 
plied  for  his  Habeas  Corpus-,  and,  being  brought  up 
to  Kings- Bench,  May  14,  1681,  moved  by  his 
Council  to  be  admitted  to  bail,  which  was  de¬ 
clined;  the  Bench  taking  Time  for  Confideration  till 
the  next  Term,  before  which  he  was  inditted,  for 
being  privy  to  the  Murder  of  Sir  Edmundbury  God¬ 
frey,  on  the  Evidence  of  Fitzh arris. 

May  27,  1682,  he  was’again  brought  up  as  be¬ 
fore,  the  faid  Indidment  having  been  difeharged  ; 
and  his  Council  not  being  over-favourably  heard, 
he  became  an  Advocate  for  himfelf  as  Lord  Shaftf- 
bury  had  been  before  ;  and  was  glad  to  recite  his 
very  Arguments  and  vouch  his  Authority. — After 
■which  he  fuper-added  many  of  his  own  ; — derived 
\vomMagna  Charta,  the  P etition  of  Right,  thtAuiho- 
rities  and  Arguments  upon  which  it  was  founded, 
and  the  Opinion  of  all  the  Judges  in  his  own  Cafe 
before  the  Houfe  of  Lords.  “  That  the  Court 
“  might  take  Bail  for  High  Treafon  of  any  Kind, 
“  if  they  law  Caufe.”  Obferved,  that  in  the  worjt 
of  Times  {thok  of  the  UfurpationJ  Juftice  had  fo 
far  taken  Place  as  to  lay  afide  parliamentary  Or¬ 
ders  of  Reftraint  when  thofe  Parliaments  were  de¬ 
termined. — That  if  fuch  Orders  could  not  be  dif- 
penfed  with  in  the  Intervals  of  Parliaments  they 
would  become  Grievances  equal  to  the  Multiplica¬ 
tion  of  Treafons  formerly - Asked  any  Com¬ 

moner  of  England,  Whether  he  would  be  content 
to  allow  fuch  an  inherent  Power  in  the  Lords  over 
their  Liberties  ?  —  Added,  That  the  Lords  them- 
felves  had  already  made  it  .appear,  that  they 
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did  not  think  fuch  a  Power  was,  or  ought  to 
be  repofed  in  them,  feeing  they  had  rejedled  a 
favourite  Aft  (for  regulating  their  own  Trials)  only 
becaufe  of  a  Claufe  contained  in  it,  which  would  have 
enafted  the  Subftance  of  the  prefent  Order  into  a 
Law :  And  that  the  Commons  themfelves,  in  being 
fuch  Enemies  to  themfelves  as  to  defire  it  fhould, 
fufficiently  denoted.  That  they  did  not  believe  fuch 
Orders  could  be  otherwije  binding — Reminded  the 
Court  of  the  late  Behaviour  of  Judge  who, 

fingly,  had  bailed  one  Man  for  Treafon  and  another 

for  Murder - Said,  That  if  the  Law  was  ftiil  the 

fame  as  heretofore,  the  Court  was  not  only  impower- 
ed  but  required  fo  to  aft,  as  that  the  Subjeft  fhould 
at  all  Times  find  Remedy  in  it,  when  his  Liberty 
■was  reftram’d  by  any  Cause  whatever — That 
it  was  fo  im powered  for  avoiding  ail  Failure  of 
Juftice,  which  the  Law  mod  emphatically  abhorr’d, 
and  for  fettling  a  certain  Place,  winiheV  tite  Subi 
jeft  might  repair  to  attain  it —And  that  if  the 
King  could  neither  keep  his  Oath,  nor  maintain 
Magna  Charta,  nor  the  Petition  of  Right,  Without 

the  Interpofition  of  an  extraordinary  C—urt,  w  hich 

he  might  call  or  not  at  pleafure,  tner a  was  no  Eaw 
but  the  Kings  Will — -That,  however,  as  to  the 
King  he  had  already  produced  his  f  aidon,  v/hich 
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releafed  him  both  of  the  Charge  and 
menr. - That  the  Kings  Attorney  h. 


tr 


cond  Time  declared  his  Majeiiy’s  Confenc  to  have 
him  bailed. — That  as  tlie  wh.oie  Calc  was  without 
Precedent  ("He  having  oeen  accufed  and  ccminicted 
without  any  Oath  made  againff  him,  and  detain’d^ 
becaufe  theWord  had  been  annexed  to  the 

Articles  preferred  againft  him,  not  bccaufe  any  one 
of  them  could  be  tortured  into  I  rcafon)  fo  there 
was  no  Precedent  fince-  the  Conquelt  of  any  Mans 
being  refufed  Bail  under  the  like  Circumilances, 

'  I  do 
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I  do  not  follow  his  Lordfhip  thro’  the  whole  of 
his  Plea,  which  took  up  two  Hours.;  or  Step  by 
Step  j  believing  the  Lawyers  have  already  the  Cafe 
before  them  in  full,  and  not  prefuming  to  interfere 
with  them  in  their  own  Province. 

But  whatever  his  Lordihip  urged,  the  Bench 
were  not  to  be  moved  ;  or  at  leaft  not  to  alter 
their  Refolution - There  was  a  long  Parley  be¬ 
tween,  him  and  the  Chief  Pemlerton - 

And  upon  the  Iffue  he  was  told.  That  all  the  Judges 
of  England  had  delivered  their  Opinions,  That  he 

could  not  be  bail’d - That  his  Relief  could  be 

derived  from  Parliament  only,  and  that  when  it 
pleasM  his  Majefty  to  call  one  he  might  have  it. 

To  conclude,  he  was  again  remanded  to  the 
^ower,  where,  having  languifhed  till  February  i2, 
1684,  he  was,  after  all,  by  this  very  Court,  admitted 
to  Bail. 

Thus  Lord  and  Common,  Royalift  and  Repub¬ 
lican — Thofe  who  had  been  in  the  Direllion  of 
Government  as  well  as  private  Subjedts,  conctir  in 
one  and  the  fame  Syftem — To  wit.  That  Liberty 
i's  eflential  to  the  Life  of  an  Englijhman — That  he 
was  born  to  the  full  Enjoyment  of  it:  That  in  the  Eye 
of  the  Law  it  is  as  facred  as  the  Ark  was  among  the 
Ifraelites,  which  no  unhallowed  Hand  was  permit¬ 
ted  to  touch — That  the  great  Aim  of  all  our  fun¬ 
damental  Laws  has  either  been  to  preferve,  or  to 

reftore  it - That  Parliaments  themfelves  were  con- 

llituted  for  the  perpetuating  of  it ;  and  that,  confc- 
quently,  an  Adt  to  extinguilb  or  deftroy  it,  would 
be  as  hardly  vindicated,  as  the  Adf  of  any  military 
Commander  in  chief,  who  fhould  make  War  upon 
the  Country  he  was  employ’d  to  defend,  becaufe 
not  injoin’d  by  any  fpecial  Article  in  his  Commif- 
fion  to  the  contrary.  The 
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The  Cafe  of  the  Bilhops  (committed  by  Order  of 
Council,  for  petitioning  the  King  {James  II.)  to  be 
excufed  from  reading  a  Declaration,  calculated  to 
undermine  the  Church  ;  or,  rather,  for  refufing  to 
enter  into  a  Recognizance  to  anfwer  as  a  Crime  for 
It)  need  only  be  mention’d  becaufe  of  its  Notoriety; 
The  whole  Reign  was  one  continued  Abfurdity  j 
v/hich  is  the  beft  that  can  be  faid  of  it. 

# 

But  then  if  the  Stile  of  the  Convention  fum- 
mon’d  by  the  Prince  of  differ’d  much  from 

that  of  the  I  arliament  in  1628,  Phofe  havino*  pro¬ 
ceeded  by  Petition^  Thefe  by  Declaration,  the 
Crown  they  had  to  offer  was  their  Warrant:  and 
that  Difference,  at  leafl  in  the  Point  more  imme¬ 
diately  before  us,  feems  to  have  been  all  they  gain’d, 
on  this  great  and  fingular  Occafion  ;  The  very 
fame  Room  in  general  being  ftill  left  for  vexatious 
Imprifonments  and  Uncertainty  of  Deliverance,  as 
in  the  former  Cafes  had  been  complain’d  of. 

Excepting  the  Claufe,  declaring  the  Right  of  the 
Subjeft  to  petition  the  Crown,  and  that  Commit¬ 
ments  and  Profecutions  for  fuch  Petitions  are  ille¬ 
gal,  and  That  of  profecuting  Perfops  out  ofParlia, 
incnt  for  Matters  cognifable  only  in  Parliament, 
there  is  not  a  fingle  Item  in  the  whole  Inftru- 
.rnent  relative  to  the  Liberty  of  the  Subjed:  And 
as  to  the  Claufe  concerning  cxcejjive  Bail  and  excef- 
five  bines,  the  Terms  of  it  are  lb  vague  and  unpre- 
cife,  that  the  Subjed;  has  deriv’d  no  Benefit  from 
it;  the  very  Letter  of  Magna  Charta  affording  him, 
in  my  humble  Opinion,  a  much  better  Security  a- 
gainfl  both. 

TheTruth  is.  That  few  Men  are  horieft enouo-h 
to  govern  by  the  Rules  they  lay  down  in  oppfition  ; 
and  mofl;  chufe  to  play  fall  and  loofe  both  Ways. 
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Certain  it  is,  that  Commitments  were  at  leafl:  a$ 
frequent,  Profecutions  as  violent,  and  Punifhments 
as  fevere  in  this  Reign,  as  in  any  other. 

Nor  was  any  more  Favour  Jfhewn  to  Lords 
than  Commons. — Lord  Dartmouth^  in  the  Begin¬ 
ning  of  the  Year  1692,  was  committed  to  clofe 
Cuftody  in  the  Tower^  fitting  the  Parliament, 
on  no  better  Grounds,  than  certain  intercepted 
Letters  in  Cypher,  which,  for  want  of  a  fufficient 
Key,  could  not  be  renderM  intelligible  :  And  in 
the  Courfe  of  the  fame  Year,  Sprat  Bilhop  of 
RochefteVy  was  confined  under  a  Guard  in  his  own 
Houfe;  and  the  Earls  of  Marlboroughy  Huntington 
and  Scarsdaky  were  fent  to  the  Tower  \  the  two  for¬ 
mer  on  the  Credit  of  certain  Forgeries  of  one 
Toungy  eminent  only  for  his  Infamy  ;  fupported  by 
one  Blackwood  and  other  Accomplices,  as  infamous 
as  himfelf. 

Forgeries  of  the  moft  palpable  Kind,  they  were 
demonftrated  to  be  by  the  faid  Bifliop ;  and  Blacks 
wood  was  fo  abalh’d  under  the  invincible  Power  of 
Truth,  that  he  confefsM  all  he  knew  of  the 
Roguery,  while  under  Examination  before  the 
Council. 

In  that  Hiftory  of  Englandy  during  the  Reigns 
of  King  William  andQiieen  Maryy  which,  becaufe 
of  its  Impartiality,  has  had  the  Honour  to  difpleafe 
all  Parties  alike,  this  Proceding  was  firft  difplay’d 
in  its  proper  Colours :  And  as  the  faid  Hiftory 
has  furniili’d  a  Variety  of  Feathers,  which  other 
Writers  have  fince  plum’d  themfeivcs  with,  I  will 
take  leave  in  my  Turn  to  borrow  one  too. 


Bqt 


(  72  ) 

But,  notwithftanding  all  that’had  pafs’d,  (fayl 
the  Hiftorian)  Toung  preceded  in  his  Plot,  and 
hisCaptain,L^7^e^<?,  not  chufing  to  appear,  endeavour¬ 
ed  to  Inborn  one  Holland  to  make  a  fecond  Evi¬ 
dence,  who  communicated  all  that  pafs’d  to  Lord 
Nottingham^  and  alfo  made  Oath  of  it  before  the 
Grand-Jury  of  Middlefex^  who  found  a  Bill  of 
Forgery  and  Subornation  of  Perjury  againft 
Toung :  What,  however,  is  moft  ftrange,  the 
whole  Year  was  fuffer’d  to  elapfe,  before  his  Trial 
came  on :  Blackwood  twice  made  his  Efcape  out  of 
the  Hands  of  the  MefTenger  who  had  him  in 
Cuftody  :  A  Letter  was  handed  about  declaring, 
in  Effect,  That  in  his  Examination  he  had  in¬ 
jur’d  no-body  but  Tou-^g ;  and  Advantage  was 
taken  of  a  Combination  fo  notorioufly  wicked,  to 
make  Lord  Marlborough  underc^o  the  Very  worft 
Ufnge  that  Power  could  inflidl  upon  him  :  For^ 
in  the  nrft  Place,  when  he  v/as  brought  up,  with 
many  others,  to  the  King’s  Bench,  to  demand  the 
Benefit  of  the  Habeas  CorpuS'K£t^  accompany’d  by 
the  Marquis  of  Hallifax^  the  Earls  of  Shrewjhury^ 
and  Carbur)\  and  Mr.  Boyie^  afterwards  Earl  of 
Btirlington^  who  were  to  be  his  Bail,  Mr.  Aaron 
Smithy  the  CoLirt-Sollicitor,  took  care  to  have  fuch 
an  Aliidavit  prepar’d,  as  fliould  both  furnifii  the 
Judges  with  a  Pretence  for  remanding  him  and 
them  to  their  fevcral  Prifons,  and  fkreen  himfelf 
from  the  Guilt  and  Punidmient  of  Perjury  :  For, 
inftead  of  the  Word  Witneffes^  according  to  the 
Statute,  he  only  fwore,  firft.  That  there  was  Evi- 
dence  againfc  each  Prifoner  ;  and  then,  that  there 
were  IVitneJfes  againft  the  Prifoner s :  And  the’ 
the  Equivocation  was  obvious  enough  to  the 
Bench,  they  cholc  to  overlook  it,  and  remand  the 
Prifoners,  as  if  on  a  Suppofition  that  the  Law  was 
fatisfy’d.  Again,  after  they  had  been  admitted  to 
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Bcail,  and  they  came  again  into  Court,  in  the  Be¬ 
ginning  of  Michaelmas  Term,  to  require  the  Dif- 
chara:e  of  their  Bondfmen,  their  Demand  was  re- 
fus’d,  and  the  Court  even  perfifted  in  that  Refu-' 
fai,  after  the  Lords  had  declar’d,  They  would 
make  their  Appeal  to  the  Houfe  of  Peers/’ 

Proceding  then  to  the  Opening  of  the  Seflion, 
he  continues  his  Narrative  thus  : 

The  LordS;,  for  what  Reafon  is  not  fpeci- 
fy’d,  adjourn’d  for  three  Days,  as  the  Commons 
had  done  for  feven  ;  and  then,  inftead  of  Returning 
the  ufual  Compliments  to  the  Crown,  enter’d  with 
great  Warmth  on  the  Vindication  of  their  Privi¬ 
leges.  The  fuffering  Lords  open’d  the  Matter,  by 
making  their  feveral  Complaints,  and  laid  their 
great  Strefs  on  the  Circumftance  of  their  being 
refus’d  Bail  on  Smiths  Affidavit,  and  the  want  of 
Information  againft  them  by  Oath  of  two  Wit- 
helTes;  their  Friends  took  care  to  fupport  them 
with  all  their  Eloquence,  and  all  the  Ufe  that 
could  be  made  of  it  j  and  the  Refult  of  the  firft 
Days  Debate,  was  an  Order  for  Lord  Lucas^  Con- 
ftable  of  the  ^ower^  to  produce  the  Warrants  of 
Commitment*,  as  alfo  for  the  Clerk  of  the  Kings 
Bench  to  produce  Smiths  Affidavit,  upon  which 
the  Lords  had  been  remanded  to  Prifon  ;  and  a 
Refolution  to  refer  the  whole  Matter  to  a  Com¬ 
mittee,  who  were  empowered  to  fend  for  Papers, 
Perfons,  and  Records. 

On  the  ninth,  the  fame  Affair  was  refum’d,  and 
the  Debate  turn’d  principally  on  the  Refufal  of 
the  Kings  Bench  to  difeharge  the  Recognizances  ; 
but  no  Refolution  was  taken  upon  it:  It  was  indeed 
propos’d,  That  the  faid  Recognizances  might  be 
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remov’d  to  the  Houfc  of  the  Peers  as  the  fupreme 
Court  :  But  the  Lord  ChieLjuitice //^/Z  undertak¬ 
ing  to  fliew,  that  it  could  not  bedcne,  the  Houfe 
acquielc’d  in  his  Opinion,  and  the  Motion  was 
dropt.  The  next  Day,  the  Judges  and  Aaron  Smith 
attended  the  Houfe  ;  and  the  Former  having  been 
heard  in  their  own  Defence,  the  Flatter  was  requir’d 
to  anfwer  upon  Oath,  Whether  he  had  two  Wit- 
neffcs  againft  each  of  the  Lords  ?  but  refus’d,  till 
threaten’d  to  be  himfelf  committed  by  Order  of  the 
Houfe.  The  Oueflion  then  put  to  him,  v/as^Whe- 
ther  he  had  Two  againft  the  Earl  of  Huntington  ? 
And  his  Anfwer  was.  That  he  knew  but  of  one. 
This  brought  the  Matter  to  the  Point  contended 
for,  viz.  Whether  one  Witnefs  was  fufFicient  to 
authorife  the  Commitment  of  a  Peer,  or  the  hold¬ 
ing  him  under  Bail  after  he  had  enter’d  his  Prayer 
at  the  Kings  Bench  to  be  try’d  as  the  Habeas  Cor¬ 
pus  A6t  direcls  ?  The  latter  Part  of  the  Queftioa 
was  argu’d  firft  :  And  among  fuch  a  Variety  of 
Opinions,  Arguments  and  Authorities  as  were 
made  ufe  of  on  both  Sides,  the  whole  Affair  grew 
fo  intricate,  that  a  Committee  was  appointed  to 
draw  up  a  Refolution  on  the  general  Senfe  of  the 
Houfe,  to  be  reported  the  next  Day,  under  an  ex- 
prefs  Provificn,  Hiat  no  other  Bufinefs  fliould  in¬ 
tervene  :  And  the  Refolution  they  came  to,  was. 
That  no  Peer  fliould  be  continu’d  upon  Bail,  un- 
lefs  there  vvere  two  Witnefles  ao-ainfi:  him.  This 
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the  Court-Lords  could  not  be  brought  to  agree  to  ; 
and  a  new  Debate  arofe,  v/hich  was  maintain’d  with 
fb  much  Obftinacy  on  both  Sides,  that  it  v/as  ad¬ 
journ’d  till  the  Morrow,  when  all  the  Judges  wxre 
order’d  to  attend.  And  now  the  Anti-Court  Lords 
becoming  fcnnble  of  their  Strength,  the  Lord  Scarf- 
dale  made  a  new  Complaint,  That  his  Houfe  had 
been  fearched  by  one  of  the  Kings  Meffengers ; 
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which  was  receiv’d  and  incorporated  with  the  Bu* 
finefs  before  them.  The  Committee  then  reported 
their  o-eneral  Refoliition  on  both  Parts  of  the  general 
Quelfion  ;  namely,  That  no  Peer  ought  to  be  re- 
imnded  to  Prifon,  by  the  Court  of  Kings-Bench, 
on  his  appearing  before  them,  by  virtue  ci  the  tia^ 
beas  Corpus-A.di,  after  having  enter’d  his  Prayer  to 
be  try’d  as  the  faid  Aft  direfts ;  or  kept  under 
Bail,  unlefs  there  be  againft  him  two  WitnelTes  up¬ 
on  Oath  :  And  the  Senfe  of  the  Houle  inclin  d  fo 
manifeftly  to  that  of  their  Committee,  that  alUhe 
Court-Lords  had  for  it,  was  to  call  for  the  Opi¬ 
nion  of  the  Judges-,  who,  upon  this  Occalion, 
thought  it  their  wifeft  way  to  trim  between  the  two 
Parties ;  And  while  on  the  one  hand,  they  argu  d 
in  Abatement,  That  the  requiring  two  pofitive 
Witnefles  to  authorife  a  Commitment,  was  requir¬ 
ing  too  much,  for  one  might  be  abfent,  or  ill, 
thty  admitted  on  the  other.  That  two  WitnelTes 
were  neceffary  to  warrant  a  Profecution.  ut  t  is 
mix’d  Opinion  of  theirs  did  not  ferve  to  bring 
the  Houle  into  the  fame  Temper  :  Even  the  Cour¬ 
tiers  thought  they  had  granted  the  Malecontents 
too  little  i  every  Man  had  lomething  of  his  own 
to  urcre  in  a  Cafe  that  might  become  his  own  :  And 
that  Si  might  be  at  full  Liberty  to  utter  and  main¬ 
tain  their  Sentiments,  the  Debate  was  once  more 
adjourn’d,  in  order  to  be  difcufs’d  in  a  Committee 
of  the  whole  Houfe,  on  the  14th,  bt\ng  Monday. 
Accordingly,  both  Sides  having  re-capitulatcd  all 
their  former  Arguments,  and  re-inforc’d  them  witti 
all  the  new.  Matter  that  occurr’d  to  them,  it  was,  at 
laft  refolv’d,and  declar’d  to  be  theSenfe  of  theCom- 
mittee,  “  That  it  was  the  Duty  of  all  the  Judges 
of  Oyer  and  Terminer,  and  General-Goal-Deii- 
very,  in  purfuanceof  the  Statute  31  Car.ll.  com¬ 
monly  called  the  Habeas  Corpus-Kd:,  to  let  at  Li¬ 
berty  the  Prifoner  on  Bail,  it  committed  for  Hism- 


re  A 


3- 


[  7«  ] 

Treafon,  unlefs  it  be  made  appear  upon  Oath,  That 
there  are  two  Witneffes  againft  the  faid  Prifoner 
who  cannot  be  produc’d  in  that  Term,  Seffions! 
oi  General-Goa  -Delivery.  And  it  was  alfo  far¬ 
ther  refclvd,  I  hat,  in  cafe  there  Ihould  be  more 
than  one  Pnloner  to  be  bail’d  or  remanded,  ’tis 
the  Intention  of  the  faid  Statute,  that  there  muft 

Tf.n  f  WitnelTes  againft 

each  of  fujih  Inloners,  m  order  to  remand  them 
to  rrifon  refpeftively. 

The  Houfe  being  then  refum’d,  and  thefe  Re- 
lolutions  reported,  both  were  feverally  receiv’d 
and  adopted  :  But  a  Motion  being  made  to  enter 
them  m  the  Books,  as  a  ftanding  Direftion  to  all 
future  Judges,  and  to  cut  off  all  Excufe  for  anv 
luch  IJIegalities  in  times  to  come,  it  gave  rife  to 
another  fierce  Debate,  which  Jaded  feveral  Hours  i 
and  ended,  at  laft,  in  a  Divifion  of  the  Houfe  » 
when  It  appear’d,  that  the  Contents  had  a  Majo! 
rity  of  thirty-five  Voices  againft  twenty-eight. 


The  next  great  Point  to  be  difeufs’d,  was  the 
manner  of  fetting  free  the  fuft'ering  Lords.  This  was 
argued  the  very  next  Day,  and  continued  for  a  lono- 
lime  with  lb  much  Vehemence,  that  the  Courtiert 
began  to  be  in  pain  for  the  Fate  of  the  Seftion,  and 
thought  It  high  time  to  fubmit  to  a  Compromife. 
Accordingly,  after  the  Debate  had  lafted  feveraj 
Hours,  it  was  hinted,  by  Way  of  Expedient  to 
the  Houfe,  that  his  Majefty  would  caufe  them  to 
oe  dilcharg  d  the  next  Day.  This  was  accepted  ; 
but  with  fo  much  Caution,  that  they  would  hear 
of  no  other  Bufinefs  till  they  were  aftlir’d  the  thing 
V as  done;  and  to  avoid  aily  Surprile,  adjourn’d 
to  the  17th  :  Nor,  when  inform’d,  at  their  next 
Meeting,  that  their  Eordftiips  had  been  adtually 
difeharg’d  by  the  Kings  particular  Command,  was 

the 


[  77  1 


^ninf  oF  the  Houfe  allay’d  for  thofe 


And,  on  the  Morrow,  when  it  appear  d,  that 
Peace  was  to  be  had  on  no  other  Terms,  a  formal 
Entry  was  made  in  the  Journals,  That  the  lioule 
havinV  been  inform’d,  that  his  Majefty  had  given 
Diredbons  for  the  Difcharge  of  the  Lords  under 
Bail  in  the  Kings  Bench,  the  Debate  about  that 

Matter  ceas’d. 

Bifhop  Burnets  Summary  of  thefe  Proceedit^s, 
is  contain’d  in  thefe  remarkable  Words  :  “  T  . 
Lords  pafs’d  fome  Votes,  alTerting  their  Privi¬ 
leges,  and  were  offended  with  the  Judges  for  de¬ 
taining  fome  in  Prifon,  tho’  their  was,  no  Reafon 
or  Colour  for  their  Difpleafure :  But  when  the 
Privilege  or  the  Dignity  of  Peerage  is  in  queftion, 
it  is  not  eafy  to  keep  the  Houfe  within  Bounds. 
And,  on  the  other  hand,  the  Jacobites  made  no 
Scruple  to  fet  forth  in  Print,  “  That  it  had  very 
much  detracted  from  the  Reputation,  Juftice  and 
Honour  of  the  Houfe  of  Lords,  that  they  had 
tamely  conniv’d  at  fuch  an  Injury  done  unto,  and 
Affront  put  upon,  their  honourable  Fellow-Mem¬ 
bers  [by  Aaron  Smith']  ;  and  that  they  did  not  both 
imprifon  the  prefumptuous  and  daring  Depofer, 
and  order  him  to  be  profecuted  according  to  the  ut- 
moft  Rigour  of  the  Law,  or,  atleaft,  that  they  voted 
him  not  to  be  for  ever  incapable  of  ferving  the  Go¬ 
vernment  in  any  Place  or  Capacity  whatfoever”. 

The  Bifhop  alfo  adds,  “  The  Debate  went  off 
in  a  Bill  that  indemnify’d  the  Miniflry  for  thofe 
Commitments,  but  limited  them  for  the  future  by 
fpyeral  Rules  :  All  which  were  rejefted  by  the 
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Commons.  They  thought  thofe  Limitations  crave 
a  legal  Power  to  commit  in  Cafes  where  they  were 
obferved;  whereas  they  thought  the  fafeft  way 
was,  to  indemnify  the  Miniftry,  when  it  was  vi- 
fible  they  did  not  commit  any  but  upon  a  real  Dan¬ 
ger,  and  not  to  fet  them  any  Rules  fince,  as  to  the 
committing  fufpeaed  Perfons.  When  the  Dancrer 
IS  real  and  vifible,  the  public  Safety  muft  be  ffrfl: 
look’d  to,  and  fuperfede  all  particular  Laws.” 

To  tlie  fame  Author,  (not  are  alfo  ob¬ 

liged  for  the  Summary  of  a  curious  Treatife,  pub- 
Iifh  d  the  fameYear,  by  Sir  l^fivtholoyyicw  Showev^  tho* 
not  avow’d  by  him,  which  demands  all  our  Atten¬ 
tion  ;  becaufe  therein  we  find  a  Specification  of  the 
moft  material  Defefts  in  the  Habeas  Corpus- 
both  then  and  ever  fince  requiring  to  be  remedy’d! 

This  Treatife  is  call’d,  Reafons  for  a  new  Bill  of 
Rights y  humbly  fubmi tied  to  the  Confiderationof  the  en~ 
filing  Sejfon  of  P arliayncnt :  And  to  proceed  with  our 
Hiftorians  own  Words;  Was  apparently  occafion- 
ed  by  the  numerous  and  un  warrantableCommitments 
and  other  State-Perlecutions  of  the  preceding  Sum¬ 
mer:  For  herein  theAuthcrcontends,inthe/ry?Place, 
fora  new  Effort  in  favour  of  the  Bill  for  regulating 
]  rials  in  Cafe  of  Freafon,  as  a  neceffary  Security 
for  the  Life  of  the  Subje6t,  in  Oppoiition  to  cer¬ 
tain  bold  Whilperers,  as  he  calls  them,  who,  as  if 
there  had  been  no  Revolution,  pretended.  That  the 
i  imes  either  were,  or  might  be,  dangerous:  That 
the  Crown  ought  to  have  a  Power  to  fupport  it- 
fclf :  That  the  Bill  would  help  to  make  Convic¬ 
tions  difficult :  That  the  Government  muft,  fome- 
t»mes,  have  a  Lift :  That  there  fhould  be  Methods 
at  Hand  to  lop  off  an  Enemy,  or  the  Head  of  a 
Party  now  and  then  :  That  no  Method  was  more 
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convenient  than  doubtful  Law :  That,  therefore^ 
no  Explanation  or  Amendment  would  be  politic; 

In  the  fecond^  for  the  Security  of  the  SuhjeSls  Eftate^ 
by  fome  new  Provifion  to  reftrain  the  Exorbi¬ 
tances  of  that  Prerogative 'Court,  call’d  Chancery^ 
and  to  reform  the  Abiifes  and  Corruptions  of  the 
Law,  which  had  put  it  into  the  Power  of  Judges 
and  Keepers  to  punifli  Men  in  their  Property  for 
their  political  Opinions,  and  for  the  Sins  of  the 
Party  they  had  the  Misfortune  to  belong  to.  And, 
thirdly,  for  the  Liberty  of  his  Perfon  againft  thein- 
fiduous  Pretences  and  arbitrary  Encroachments  of 
Power,  which  had  extended  fo  far,  and  affedled  fo 
many  of  late  Years,  that  the  greater  Part  of  the 
Nation,  either  by  themfelves,  or  their  Friends, 
under  one  Adminiftration  or  other,  were  thorough¬ 
ly  acquainted  with  them;  and  which  had  been 
practis’d  with  fo  much  Boldnefs,  that  both  Com¬ 
mons  and  Peers,  fitting  in  Parliament,  had  found 
their  Privilege  no  Protedlion  againft  them.  It  is 
on  the  laftof  thefe  Particulars  that  he  dwells  longeft;, 
and,  having  premis’d.  That,  how  fondly  foever 
our  Judges  afted  to  talk  of  Liberty,  as  the  Birth¬ 
right  of  the  Subjed,  the  Darling  of  the  Law, 
the  Pradice  has  almoft  in  all  Ages  given  the 
Lie  to  thefe  Pretences,  he  proceeds  to  point  out 
the  Defeds  of  the  Habeas-Corpus-hSi ;  namely. 
That  it  doth  not  injoin  an  Oath  to  be  mention’d 
in  the  fVarrant  of  Commitment :  That  it  does  not 
require  that  the  Cauje  of  Commitment  fhould  be 
fpecially  fignify’d  :  That  it  has  not  provided  a 
medy  for  the  Subjed  in  cafe  of  wrong  Imprifon- 
ments,  nor  fufficiently  againft  the  Oppreffions  of 
Meflengers,  v/ho  frequently  detain’d  their  Prifoners 
many  Days,  Weeks,  or  perhaps.  Months,  before 
they  carry  them  to  Examination  :  That  it  left  the 
Affair  of  Bail  fo  much  at  the  Diferetion  of  Mi- 

nifters 


(  So  ) 

nifters  and  Judges,  that  they  had  it  in  their  Powef 
to  infift  on  what  Terms  they  pleas’d  ;  and  even  in 
Cales  ot  bare  Sujpicion,  to  connive  at  keepino-  ‘thd 
Bonds  in  force,  and  the  Suit  in  Sufpence  "^from 
Term  to  Term,  iov  Jeven  Years  together;  That  it 
lias  not  expredy  provided  againft  Commitments  undtt 
the  ha? d  and  illegal  Conditions  of  being  debat’d  the 
Ule  of  Pen,  Ink,  and  Paper,  or  the  Accefs  of 
Priends .  That  in  cale  a  Man  is  committed  at 
Hull  or  Cant-rbury,  or  to  any  Country-Goal,  it  has 
left  him  remediless  till  an  Hjfize  j  for  though  the 
Law  allows  the  Prifoner  his  Choice  of  the  AiTize, 
or  the  Kings  Bench,  the  Judges  had  been  pleas’d 
to  reftrain  him  by  their  Opinions  to  the  Affize 
cnly  :  That  for  want  of  fome  farther  Explanation, 
the  Claufe  in  the  Aft  moft  favourable  to  the  Sub* 
jeft,  had  been  explain'' d  away  :  For  whereas  it  is 
faid,  ‘‘  That  if  no  Indiftment  the  firft  Term,  the 
Party  to  be  bail’d,  unlefs  Oath  be  made,  that  the 
Kings  Witnefies  could  not  be  produc’d  that  Term;’' 
meaning  plainly,  that  he  fhould  be  bail’d  in  cafe 
there  was  not  fufficient  Evidence  to  be  found  on 
Indiftment,  the  Interpretation  was  left  to  the  Affi¬ 
davit-  J\/laker  or  Sollicitor  of  the  ^reafury^  who  gave 
it  whatSenfe,  and  made  what  ufe  of  it,  he  pleas’d  : 
That  if  a  Man  was  committed  in  Wales,  as  a  dan¬ 
gerous  Man,  who  had  not  Money  to  dc;fay  liis 
Charges  to  London,  he  could  have  no  Relief  at  their 
SelTion  of  Goal-Delivery,  becaufe  the  Treafon  not 
being  fpecially  fignify’d  in  the  Warrant,  it  could 
not  be  decided  there,  whether  it  was  bailable  or 
not:  So  that  to  fuch  a  Wretch  as  this,  there  was, 
in  Effeft,  no  Habeas  Corpus  at  all ;  And,  laftly, 
tho’  the  Aft  has  laid  a  Penalty  on  the  Judge  or 
Judges,  if  they  deny  a  Habeas  Corpus,  it  has^laid 
none  upon  them  for  refufing  to  bail  or  difeharge  ; 
which  left  the  Operation  of  the  Law  imperfeft, 

and 


.and  the  Subjedl  liable  to  Torture,  though  obnoxious 
to  no  Law,  and  conicquently  udeierving  of  Pu- 
nifhmentd^ 

Yet  farther  to  fnpport  thefe  notable  Suggeftions 
of  Showers j  and  to  iniorce  the  NeceiTity  oi  render¬ 
ing  the  Law  correfpondent  to  them,  I  rnall  here 
fubjoin  a  Courle  of  xlilegations  brought  againft  the 
Secretaries  Office,  as  adminiftered  by  Sir  John 
Trencbardy  at  the  fame  Period  of  Time.  To  wit: 

1.  That  he  hounded  out  his  MeiTengers  with  blank 
Warrants,  which  they  were  afterwards  to  fill  up  as 
Occafion  offered,  and  as  obnoxious  Perfons  fell  in 
their  Way. 

V 

2.  That  when  thefe  Warrants  were  thus  filled  up, 
the  Matter  of  Offence  was  feldom  fpecified  in  them, 
as  the  Law  required. 

3.  That  Matter  of  Sufpicion  was  rendered  Caufe 
of  Commitment  and  Detention,  inftead  of  Matter 
of  Fad. 

4.  That  when  Matter  of  P’ad  was  fpecified  it 
was  often  fuch  as  was  not  cognizable  by  any  Law. 

5.  That  when  the  Fad  fo  fpecified  was  cogni¬ 
zable  by  Law,  it  was  often  uniupported  by  Depo- 
fitions  upon  Oath,  without  which  no  Procefs  cri¬ 
minal  could  lie. 

6.  That  his  Meffengers  often  fearched  Houfes  by 
Night  as  well  as  Day,  unaccompanied  by  Confta- 
ble  or  Headborough,  which  alfo  was  contrary  to 
Law. 
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7.  That  in  pretending  to  feize  Papers  of  feditioiTs 
^d  treafonable  Import,  they  often  took  away  the 
Title-Deeds  of  Eftates,  Books  of  Accounts,  and 
Letters  of  private  Correfpondence. 


•  Prifoners  had  been  a  long  Time  detained 

in  Lultody  without  being  heard  or  examined. 


9.  That  many  had  been  confined  in  Meffengers 
Houfes  ;  which  Houfes  were  not  legal  Goals  ;  and 
might  be  fecreted  mere  for  their  Lives ;  feeing  thole 
occafional  Goals  were  not  fubjed  to  the  ordinary 
Rules  of  delivering  in  a  Lift  of  their  Prifoners  as 
often  as  a  Seffion  was  held. 


That  all  Offenders  or  fiippofed  Offenders 
againft  the  State  thus  perfecuted,  and  inthralled 
againft^  Law,  Juffice,  and  found  Policy,  werd 
treated  in  their  feveral  Places ‘of  Confinement  with 
the  utmoft  Rigour  and  Brutality- 

It.  That^  Trapanners  were  employed  and  re¬ 
warded  by  him  for  drawing  in  the  unwary,  and  Wit- 
neffes  fuborned  to  take  off  the  obnoxious  j  when 
Vouchers  were  otherwife  wanting. 

Laffly,  That  Gentlemen  of  as  good  Fafliion  as 
Mr.  Trenchard  himfelt,  capitally  charged  and  thrown 
into  Newgate^  were  loaded  by  his  Order  with  dou¬ 
ble  Irons  before  Convidion  ;  and  that  none  could 
e  difeharged  from  any  of  thefe  Preifures,  without 
being  farther  aggrieved  and  diftreffed  by  the  Pay¬ 
ment  ot  exorbitant  Fees. 


^  Thanks  to  almighty  Gi^^none  of  this  isthe  Prac¬ 
tice  at  prefent :  But,  while  the  Laws  relative  to  thefe 
Matters  remain  in  the  fame  imperfed  State,  there 

Wyants 


wants  nothing  but  the  fame  arbitrary  Difpoficion 
to  make  way  for  a  Repetition  of  the  fame  Abufes. 

If  Wifdom  and  Virtue  defcended  with  the  Blood, 
the  Prefervation  of  a  Idne  would  include  the  Fre- 
fervation  of  Liberty :  But  in  a  Syftem  of  Slavery 
the  Intervention  of  a  'Traj an  zndi  Antonine  only  ferves 
to  keep  Tyranny  in  Countenance,  and  make  Men 
live  in  Hope,  that  a  new  Reign  will  remedy  the 
Grievances  ot  a  bad  one. 

A  Government  good  or  bad  by  -chance,  accord¬ 
ing  as  the  Virtues  or  Vices  of  our  Kings  happened  to 
be’predominant,  was  not  the  Government  our  An- 
ceftors  fought  and  died  to  eftablifh. 

On  the  contrary,  they  left  as  little  as  poffible  to 
the  Difcretion  of  the  executive  :  And  to  pioceed 
upon  that  Plan,  yvhich  has  hitherto  fucceeded  fo 
well,  we  fhall  ever  find  to  be  our  wifeft  Way. 

There  is,  it  is  true,  a  Law  of  Reverence  to  re¬ 
gulate  our  Deportment  to  great  Perfonages  and 
every  Branch  of  Government,  which  ought  no 
more  to  be  violated  than  the  Law  of  the  Land. 

And  if  ever  this  Law  was  violated  to  an  unpar¬ 
donable  Degree,  it  was  m  the  Calc  of  the  Kentijh 
Petitioners,  the  Lepon  Letter  lent  to  the  Speaker 
of  the  Ploufe  of  Commons,  and  the  virulent 
Writings  about  the  fame  Time  publifhed  in  De¬ 
fence  ot  both  -,  all  of  a  Nature  and  Tendency  to 
raife  the  Populace,  and  excite  them  to  tear  the  Ma¬ 
jority  of  that  Houfe  to  Pieces. 

If  the  Houfe  of  Commons  had  not  then  aflerted 

1,heirown  Dignity  and  Independency,  againftthe  Pe- 

.tulancy 
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tuinncy  of  this  little  Cabal  of  Count fTools'^^p  had  ore 
fumed  to  call  upon  them  to  turn  their  loyal  Addrelle] 
into  Bills  of  Supply,  by  imprlfoning  the  Petitionis 
^ey  would  have  found  themfelves  fubjed;  to  the 

Didature  of  every  Quarter-Seffion  and  Grand  Jury 
in  the  Kingdom. 

But  then,  in  going  fo  much  further  as  they  did  in 

o-w'pe'r  fwch  a  Variety  of 

ouie,  Per.ons  they  juaiy  expofed  themfelves  to 

tac  iollovying  Queftion,  which  Hill  Hands  againft 
them  in  tnat  very  remarkable  Tract,  called  Iura 
1  opuLi  Anglicani,  cr  the  Subjects  PA^ht  of  Pe¬ 
titioning  fet  forth.  To  wit,  ’  ^ 

Have  taey  not  been  highly  injurious  to  the 
ieopleand  invaded  their  Kights,  by  taking  the 
Execution  of  the  Laws  upon  them,  which  be- 
ongs  not  to  tneir  Province,  and  imprifonino- 
ucn  i  umbers  of  their  bellow -Commoners  as 
they  have  done  this  ScHion  ?” 

AncUierean  Obfervation  before  made.  That  the 
Upprefior  himidf  cannot  bear  to  be  oopreffed  is 
again  illuHraced  :  Tlie  Plainriffs  in  this  Cafe  bein<^ 
cither  the  Kemains  or  the  Elves  of  the  JMers 
in  the  Reign  o  King  Charles  II.  who  werefo  very 
alert  in  filling  the  Trifons  with  Ahhorrers  : 

As  werealfo  the  Lords  who  had  the  Manao-e- 
rnent  in  the  great  ConteH  between  the  two  Houles 

H04>  concerning  the  five  Buro-effes  of 
Ayljhury :  One  of  the  moft  memorable  in  our  An- 

r^.n  '  ^  Commons  toimprifon  t.heir 

rellow-Subjeds,  being  therein  thoroughly  difculled 

and  the  Rights  of  the  bVeemen  of  EnAand  in  the 
utmofl  Latitude  afi'ertcrl  by  the  Peers/againH  every 
Incroachmtnt  whatfoever ,  '  ' 
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In  a  folemn  Addrefs  to  the  Queen,  their  Lordr 
fhips  thought  fit  to  lay  a  State  of  the  Cafe  before 
the  Throne,  together  with  their  own  Refolutions, 
and  the  Ar^’^uments  on  both  Tides  offered  at  the  fe- 
veral  ConfCTcnccs  -,  and  all  were  afterwards  printed 
and  publiihed  by  /pedal  Order  of  the  Houle,  as  a 
fort  of  Appeal  to  the  People  themlelves  in  their 

own  BchalL 

The  Addrefs,  which  has  of  late  Years  been  often 
referred  to,  is  to  be  found  in  the  parliamentary  Col¬ 
lections  and  with  fuch  a  Brief  of  it  as  may  ferve 
for  a  Sort  of  Summary  of  all  that  has  been  already 
faid ,  1  fhall  conclude  this  topic. 

One  jMy,  a  Burgefs  alfo  of  Ayl/lury,  had  brought 
an  Acff ion  againft  the  Conftables  of  that  Hace,  being 
the  returning  Officers,  tor  having  frauoulently  an 
malicioufiy  hindered  him  from  giving  his  jofe  at 
an  Election.— In  this  Aftion  he  obtained  a  \  erciitt  •, 
r.otwithffanding  which.  Judgment  was  given  by  the 
Court  againft  him:  But  removing  his  ^y 

Writ  of  Error  to  the  Houfe  of  Loros,  Judgment 
there  was  given  on  his  Side,  and  he  obtained  Lxe- 

cucion  upon  it. 


Upon  the  Strength  of  this  Precedent  the  other 
Five  took  the  fameCourfe  •,  but  touna  the  Hotneo 
Commons  now  in  their  Way  ;  who  committed  them 
to  Newgate  during  Pleafure,  tor  Contempt  of  thhir 
Jurisdiction  and  Breach  of  Frivilege,  in  acfting 
contrary  to  a  Declaration  oi  that  Houle. 

Upon  which  their  Lordfhips,  in  their  faid  printed 

Addrefs  obferve,  “  That  fuch  Proceedings  are 

wholly  new  and  unprecedented  j  u  being  the  bu-th- 
’  ^  right 
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right  of  every  Englijhman  who  apprehends  himfelf 
injured,  to  leek  Red  refs  in  the  Courts  of  Juftice. 
That  if  there  was  any  where  a  Power  lodged  to  con¬ 
trol  that  Rignt,  he  was  no  longer  free.  That  the 
Cf  ozvn  laid  daini  to  PxO  fuch  Power,  nor  had  the 
Law  ti  Lifted  it  with  any  l^ubjeEts  whatsoever. — That 
it  vvas  never  yet  heard  (when  there  was  a  TIoufe 
ol  Lads  in  bei7ig.,^^x\A  a  Prince  upon  the  Throne) 
that  the  Moufe  of  Commons  ever  claimed  a  Pov/er 
l  ^y  any  Leclaratton  of  theirs  to  alter  the  Law  and  re- 
llrain  the  Subjeft  from  taking  the  Benefit  of  it— 
That  what  they  did  in  this  Caie,  they  might  other- 
wile  cio  in  all  Cales :  That  when  Law  was  fet  aftde 
V/ill  and  Pleafure  would  be  the  only  Rule  —  That 
they  had  never  made  a  Claim  of  Jurifdidiion  till 
now — That  it  was  never  thought  a  Breach  of  par¬ 
liamentary  Privilege  to  proftcuteany  Man  not  inti¬ 
tuled  cO  Privile^^e  of  Parliament.  And  that  under 
the  Preflure  of  Inch  Votes,  it  feemed  very  neceflary 
to  the  People  of  England  to  be  at  a  Certainty,  and 
to  have  iome  Limits  let  to  Claims  of  Privilege. 

Refuming  then  the  perfonal  Part  of  the  Cafe, 
their  Lordihips  procede  in  tiiefe  Words. 

“  The  Sufferings  of  thefe  unfortunate  Men  have 
not  ended  here,  and  the  Rights  of  thcjree-born  Sub¬ 
jects  of  England  have  received  a  further  and  no  lefs 
dangerous  Wounds  in  their  Perfons.  Thefe  five 
Men  having  endured  a  long  and  chargeable  Impri- 
lonment,*and,  dcipairing  ot  their  Libin  ty  any  other 
Way  vvereadvifed  to  fue  out  Writs  of  Habeas  Cor¬ 
pus  returnable  in  your  [vlajclly’s  Court  of  Qiieens 
Tench,  hoping  to  obtain  their  Difcharge  by  the  Help 
of  that  Coui  t,  where  the  Judgment  ought  to  be 
given  according  to  the  Laves  of  the  Land,  without 

Regard 
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ReScird  to  any  Votes,  T)eclciTiitions  or  Contwcinds  to* 
the  contrary  :  But  this  Endeavour  proved  unfucef- 
ful  and  they  were  remanded  to  Newgate  by  three 
of  the  Judges  of  that  Court,  contrary  to  the  Opi¬ 
nion  of  the  Lord  Chief  Juftice  HoitN 

The  mofl:  material  Part  of  whofe  Speech  wa?,  as 
follows ; 

“  That  he  own’d  himfelf  to  lie  under  two  Difad- 
vantages;  one.  That  all  the  reft  of  the  Judges  do 
ao-ree  with  his  three  Brethren,  from  whom  he  had 
the  Misfortune  to  dident.  The  other.  That  he 
oppos’d  the  Votes  of  the  Houle  of  Commons  and 
did  begin  to  think  he  might  juftify  himfelf  in-re- 
lio-ning  his  Opinion  to  the  reft  •,  but  that  he  valu’d 
more  the  Dictates  of  his  own  Conlcience  than  any 
thino-  he  could  fuffer  in  this  World,  and  by  that 
and^his  Judgment,  tho’  it  were  but  weak,  he 
would  be  guided. 

That  this  was  not  fuch  an  Imprifonment  as  the 
Freemen  of  England  ougnt  to  be  bound  by.  And 
that  it  did  highly  concern  the  People  ot  England, 
not  to  be  bound  by  a  Declaration  of  the  Houfe  of 
Commons  in  a  IVIatter  tnat  before  was  lawful. 

That  neither  Houfe  of  Parliament  has  a  Power 
feparately  todifpofe  of  the  Liberty  or  Property  of 
the  People  •,  for  that  can’t  be  done  but  by  the 
Queen,  Lords  and  Commons,  and  this  is  the  Se¬ 
curity  of  our  Englifi)  Conftitulion,  which  cannot 
be  alter’d  but  by  Aft  of  Parliament. 

That  there  is  a  Crime  charged  by  the  Vote  for 
commencing  an  Aftion  •,  but  fare  that  cannot  be 
a  Breach  of  Privilege,  for  an  Original  naay  be 
filed  againft  a  Member  of  Parliament,  during  the 
time  of  Privilege,  fo  that  you  don’t  moleft  him ; 
and  it  is  no  Breach  of  Privilege  j  as  it  was  refolved 

in 


in  Sir  George  Binion's  Cafe  14  Char.  II.  for  other- 
wife,  by  lapfe  of  time  in  feveral  Aftions,  he  may 
be  barr’d  by  the  Statute  of  Limitations  ;  fo  that  if 
it  be  not  a  Breach  of  Privilege  to  commence  ah 
A6tion  againft  a  Member  of  Parliament,  then  how 
can  it  be  fo,  to  commence  an  A6lion  againft  the 
Conftable  of  Aikjhury  ? 

But  then  the  Vote  goes  further,  and  ftys,  For 
commencing  and  profecuting  an  Acftion:  Butpro- 
fecuting  may  not  be  a  Breach  of  Privilege  neither  ; 
for  entering  and  continuing  is  profecuting,  which 
may  be  done  without  a  Breach  of  Privilege. 

That  it  does  not  appear  that  the  Conftable  of 
Aylefhury  has  any  Privilege  above  another  Perfon, 
for  no  Man  is  prefumed  to  be  privileged  unlefs  it 
be  fliewn  ;  and  he  has  no  Privilege  as  Conftable. 

That  he  admitted  they  were  Judges  of  their  own 
Privileges  ;  but  the  Law  muft  alfo  be  oblerved.  By 
2  Ric.  IW.foL  9.  It  appears.  It  was  no  Crime  by  the 
common  Law  to  bring  an  Adlion,  though  never  fo 
malicious,  falle  or  groundlefs,  where  it  is  adjudged, 
that  there  is  no  Punifhmenc  for  it,  becaufe  ftwas  in 
a  Method  of  Juftice  ;  but  when  Bufmefs  began  to  in- 
reafe,  Cofts  were  given  againft  the  Plaintiff  by  23 
Hen.  VIII,  for  bringing  an  Adlion  cauQefsly.  A 
Peer  cannot  have  a  Scandalum  Magnatim.,  where 
there  isnoCaufe  tor  the  Adlion  wherein  he  is  charged 
with  Scandal  ;  lo  much  the  Law  regarded  the 
Right  of  bringing  Adtions. 

That  when  Subjedts  have  fuch  a  Right  to  bring 
Adlions,  it  cannot  be  ftopt  by  Privilege  of  Parlia¬ 
ment  ;  for  no  Privilege  oi  Parliament  can  extend  fo 
far  as  todeftroy  a  Mans  Right. 

That  it  has  been  adjudged  a  good  Adlion  by  the 
Law  ot  the  Land,  and  that  Damages  may  be  reco¬ 
vered  for  the  Injury  in  not  allowing  his  Vote  ;  and 

lies 
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this  A£tion  Is  the  fame  as  AJhby  and  White,  which 
lies  before  us,  and  if  we  confult  the  Records  We 
fliall  find  it  to  be  the  fame. 

That  the  latter  part  of  this  Vote  is.  That  the 
profecuting  this  Adfion  is  contrary  to  the  Declara¬ 
tion,  in  high  contempt  of  the  Jurifdiftion,  and  in 
Breach  of  the  known  Privileges  of  tins  Houfe. 

That  the  Privileges  of  the  Houfe  of  Commons 
are  limited,  for  there  is  no  Privilege  in  cafe  of 
Treafon,  or  Felony,  or  Breach  of  the  Peace  ;  for 
a  Juftice  of  the  Peace  may  commit  a  Member  for 
Breach  of  the  Peace,  and  if  he  fhould  be  indidled 
for'it,  his  Plea  of  Privilege  would  no  tbe  allowed. 

That  nothing  can  make  a  Privilege,  that  was 
not  fo  before,  (for  the  Breach  of  which  a  Man 
Ihall  lofe  his  Liberty)  but  an  Ad  of  Parliament.^ 
That  each  Houfe  is  Judge  of  their  own  Privi¬ 
leges,  becaufe  they  are  more  converfant  with  the 
Privileges  of  their  own  Houfe ;  fo  the  Judges  de¬ 
cline  it.  But  if  they  come  incidently  before  the 
Courts  of  Law,  they  mufr  determine  it  there. 

That  fuppofe  the  Houfe  of  Commons  had  not 
meddled  in  this  Matter,  but  the  Defendants  in  this 
Aftion  had  pleaded  to  the  Jurifdidion  of  this 
Court,  that  this  was  a  Matter  examinable  only  in 
the  Parliament,  and  the  Plaintiffhad  demurred,  we 
muft  then  have  determined  it,  and  be  Judges  then 
of  their  Privileges.”  So  far  Lord  C.  J.  He//. 

Coming,  afterwards,  to  another  l^e/e  of  the  Com¬ 
mons  in  which  they  pronounce  all  thofe  who  had 
abetted,  promoted,  countenanced  or  alTiftedthe  Pro- 
fecution  of  thofe  Writs,  Difturbers  of  the  Peace 
of  the  Kingdom,  and  Endeavourers,  as  far  as  in 
them  lay,  to  overthrow  the  Rights  and  Privileges 
of  the  Commons  in  Parliament,  their  Lordfhips  in 
their  Addrefs  further  fay,— “  This  is  a  very  heavy 
Charge,  and  if  it  be  fo  Criminal  a  thing  for  a  Pri- 
foner  to  pray  a  Hdheds  CoTpus,\x.  does  not  only  affe6b 
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thofe  who  are  at  prelent  concerned,  but  ought  to 
touch  every  Commoner  of  England^  in  the  rnoft 
fcnfible  manner. 

Liberty  of  Perfon  is  of  all  Rights  the  moft  Va¬ 
luable,  and  of  which,  above  all  other  things,  tho 
Law  of  England  is  moft  Tender,  and  has  guarded 
with  the  greateft;  Care,  having  provided  Writs  of 
feveral  Kinds,  for  the  Relief  ot  Men  reftrained  of 
their  Liberty  upon  any  Pretence,  or  by  any  Power 
whatfoever:  that  fo  in  every  Cafe  they  may  have 
fome  Place  to  Refort  to,  where  an  Account  may 
be  taken  of  the  reafon  and  manner  of  the  Impri- 
fonment,  and  the  Subjeft  may  find  a  proper  Re¬ 
lief  according  to  his  Cafe. 

No  Crime  whatfoever  does  put  an  EngliJIman  into 
fo  miferable  a  Condition,  1  hat  he  may  not  en¬ 
deavour,  in  the  Methods  of  Law,  to  obtain  his; 
Liberty  ;  That  he  may  not  by  his  Friends  and. 
Agents  fue  out  a  Habeas  Corpus^  and  have  the. 
Afliftance  of  Sollicitors  and  Counfel,  to  Plead  his 
Caufe  before  the  Court  where  he  is  to  be  brought. 

The  Court  is  bound  by  the  Law  to  affign  him 
Counfel,  if  there  be  Occafion,  and  to  give  Judg- 
ment  upon  his  Cafe,  as  it  Hands  upon  the  Return 
of  the  Habeas  Corpus^  and  to  P^emand,  Difcharge^ 
or  Bail  the  Prifoner,  as  the  Caufe  of  his  Commit¬ 
ment  appears  there  fufiicientor  infufficient  in  Law; 
and  if  what  is  allcdged  as  the  Caufe  of  Imprifon- 
ment  appears  to  be  no  Crime  in  Law,  it  is  not  the 
Authority  of  thofe  who  made  the  Commitment  that 
can  excufe  that  Court  for  Remanding  the  Prifoner. 

This  is  the  Law  ot  England:  But  according  to 
thefe  Refolutions  of  the  Houfe  of  Commons,  if 
a  Man  has  the  Unhappinefs  (tho’ tlirough  Ignorance 
or  Miftake)  to  do  an  Aft  which  fliall  be  voted 
a  Breach  of  Privilege,  he  becomes  in  a  worfeConr 
dition  than  any  Felon  or  Traitor;  his  Confine¬ 
ment  makes  it  impolfible  for  him  in  Perfon  to 
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folicit  and  ’'procure  a  Habeas  Corpus^  and  if  any 
have  Charity  enough  to  aflift  him,  or  to  plead 
for  him,  in  order  to  fiiow  to  the  Court  the  In- 
fufficiency  of  the  Commitment  in  Matter  of  Law, 
they  become  liable  to  lole  their  own  Liberty,  and 
are  involved  in  the  fame  Guilt  of  Breach  of  Pri-^ 
vilege:  So  that  let  the  Imprifonment  be  upon 
the  moft  trifling  Occafion  imaginable,  if  it  be  by 
Order  of  the  Houfe  of  Commons,  every  Com¬ 
moner  rnuft  fubmit  to  it  without  Redrefs,  no 
Friends  can  help  them,  no  other  Authority  can  de¬ 
liver  them,  till  your  Majefty  fliall  put  an  End  to 

that  SefTion.  ^  1  tt  r 

The  Lords  have  as  juft  a  concern,  as  the  Houle 

of  Commons  can  have,  to  maintain  the  Authority, 
and  keep  up  the  Ave  of  Parliamentary- Commit¬ 
ments  :  And  they  will  alv^^ays  do  it,  as  far  as  Juf- 
tice,  and  the  Ufage  of  Parliaments  will  allow. 

d'here  have  been  Cafes,  particularly  that  of  the 
Earl  of  Shaft sbuTy^  where  Perfons  committed  by 
the  Houfe  of  Lords,  even  Members  of  that  Houfe, 
have  fued  out  Writs  of  Habeas  Corpus  ;  and  upon 
the  Return  of  thofe  Writs,  have  been  brought  be¬ 
fore  the  Court  of  Kings-Bench,  and  their  Counfel 
have  been  heard  on  their  Behalf:  And  yet  no  Cen- 
fure  ever  pafled  upon  them  tor  thefe  Endeavours 
to  obtain  their  Liberty,  or  upon  their  Agents, 
Solicitors  or  Counfel.  [It  has  been  already  ob- 
ferv’d,  our Hillories*  ftate  this  Matter  Oiifeiently. j 
The  Houfe  of  Commons  formerly  aded  wnth 
more  referve  upon  lo  nice  an  Occafion,  as  the  Li¬ 
berty  of  the  Subjed  :  For  in  the  Year  1680,  when 
a  Writ  of  Habeas  Corpus  was  ferved  upon  the  Ser¬ 
jeant  at  Arms  attending  the  Floufe  of  Commons,  in 
the  Behalf  of  Mr.  Sheridan^  who  flood  committed 
by  Order  of  that  Floufe*,  after  the  Houfe  was 
made  acquainted,  That  fuch  a  Writ  was  ferved 
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upon  their  OiTicer,  and  had  entered  into  very  long 
Debates  upon  the  Matter,  they  did  not  thirdc  fit  to 
interpofe,  nor  to  pals  any  Cenfures  upon  the  Per 
fons  concerned  in  procuring  the  Writ,  or  in  ap¬ 
pearing  in  Behalf  of  the  Prifoner  •,  but  left  the 
Serjeant  at  Arms  at  Liberty  to  obey  the  Command 
of  the  Habeas  Corpus  ;  which  he  did  accordingly, 
by  carrying  his  Prifoner  before  the  Judge,  where 
the  Habeas  Corpus  was  returnable. 

The  Houfe  of  Commons  have  in  formier  Ages 
fhewn  a  great  and  fteady  Concern  for  the  Freedom 
of  the  Perfons  of  their  Fellow- Subjefts :  And  up¬ 
on  their  Petitions,  many  excellent  Laws  have  been 
made  to  proteft  Liberty  againft  all  unlawful  Re- 
ftraints  by  any  Authority,  even  that  of  the  Crown  : 
.But  now  it  is  infifled,  that  their  own  Imprifon- 
ments  are  out  of  the  Reach  of  thofe  Laws,  and 
their  Legality  not  to  be  examined. 

In  the  Third  Year  of  the  Reign  of  your  Royal 
Graneifather,  the  Houfe  of  Commons  made  a  noble 
.Stand  for  the  EngliJId  Liberties,  and  fhewed  by  un¬ 
deniable  Evidence,  That  the  Caufes  of  the  Impri- 
fonment  muft  be  expreffed  in  all  Cafes,  that  fo  it 
might  appear,  upon  the  Return  of  the  Habeas 
Corpus^  whether  they  were  fufficient  in  point  of 
Law. 

It  could  not  then  have  been  imagined.  That  the 
SuccelTors  of  thofe  Men  would  ever  have  pretend¬ 
ed  to  an  Arbitrary  and  Unlimited  Power  of  De¬ 
priving  their  Fellow-Subjedls  of  their  Liberties, 
or  to  vote  it  to  be  Criminal  fo  much  as  to  enquire 
into  the  Validity  of  their  Commitments. 

'1  here  is  another  Occafion  of  Offence,  which 
the  Houfe  of  Commons  have  taken  againft  John 
PaJy^  ^nd  John  CJviat,  two  of  thefe  Prifoners,  who 
thin  king  themfelves  wrong’d  in  their  being  Re¬ 
manded  to  Newgate^  by  the  Opinion  of  the  major 
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Number  of  the  Judges  of  the  Court  of  Queens- 
Bench,  humbly  petitior.ed  your  Majefty  for  a 
'Writ  of  Error,  in  Order  to  bring  this  Judgment 
before  your  Majefty  in  Parliament ;  And  it  is  cer¬ 
tain  the  Subjcd  is  never  concluded  by  any  Judg¬ 
ment,  till  he  comes  to  the  laft  Refort  fixed  by  Law 

in  that  Cafe*  ^  ^  j  c 

The  Houfe  of  Commons  being  informed  ot 

thefe  Petitions,  came  to  a  Relolutiun,  w  hich  they 

laid  before  your  Majefty,  That  the  Commitments 

.  of  that  Houfe  were  not  examinable  in  any  other 

Courts  whatfoever  •,  That  no  Writ  of  Error  lay  m 

this  Cafe;  and  that  as  they  had  exprefled  their 

Duty  to  your  Majefty  in  giving  Difpatch  to  the 

Supplies,  fo  they  had  an  entire  Confidence  in  your 

Majefty,  That  you  would  not  give  Leave  tor  the 

brino;ing  any  Writ  of  Error.  ^ 

The  firft  Pofition  in  this  Vote  is  very  General, 
and  the  Confequences  of  it  are  plain,  if  the  Com¬ 
mitments  of  the  Houfe  of  Commons  arc  examin¬ 
able  in  no  other  Place,  then  no  Man  in  England, 
how  innocent  foever,  is  fecure  of  his  Liberty 
lono-er  than  the  Houfe  of  Commons  pleafes  ;  and 
Me*n  may  be  allow’d  at  leaft  to  with  that  it  were^ 
not  fo,  tho’  they  may  have  a  very  high  Opinion  ot 

the  Juftice  of  that  Houfe.  _ 

It  has  been  held  as  an  undeniable  Maxim,  That 
whoever  executes  an  illegal  Command,  tothePie- 
judice  of  his  Fellow  Subjefts,  muft  be  anfwerablc 

for  it  to  the  Party  grieved. 

Let  it  be  fuppofed  then.  That  an  Action  ot 
falfe  Imprifonment  was  brought  againft  the  Ser¬ 
jeant  of  the  Houfe  of  Commons,  and  that  the  De¬ 
fendant  juftifies  his  taking  the  Plaintiff  intoCuftody, 
by  virtue  of  a  W  arrant  of  that  Houfe,  and  it  ap¬ 
pears  upon  the  Face  of  the  Warrant,  Fha.t  the 

Caufe  of  the  Commitment  was  no  Crime  in  Law, 
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and  the  Plaintifr  demurs,  what  muft  the  Tudses 
do  in  fuch  a  Cafe  ?  _  Will  it  be  pofilble  for  them  to 
avoid  examining  into  the  Commitment,  and  fo 
give  Judgment  one  way  or  other  ?  or  can  it  be 
pretended,  7  hat  a  Writ  of  Error  may  not  be 
brought  upon  luth  a  Judgment  ?  And  is  not  the 
Court,  before  which  the  Writ  of  Error  is  brought, 
under  a  Neceflity  to  do  Juftice ‘thereupon,  as  the 
JLaw  requires  ? 

As  to  the  fecond  thing  they  have  taken  upon 
them  to  afiert.  That  no  Writ  of  Krror  lies  in  the 
Cafe ;  we  affirm  to  your  Majefty  with  great  Af- 
furance.  That  by  our  Conftitution  the  Houfe  of 

Commons  have  no  Right  or  Pretence  to  determine 
whether  that  be  fo  or  not. 

We  are  fure  the  Houfe  of  Commons,  in  the 
Year  One  thouland  fix  hundred  eigth-nine,  was  of 
Opinion,  That  a  Writ  of  Error,  even  in  Cafes  of 
Felony  and  Treafon,  is  the  Right  of  the  Subjeft, 
and  ought  to  be  granted  at  his  Defire,  and  is  not 
an  A6l  of  Grace  and  Favour,  which  may  be  denied 
or  granted  at  Pleafure  :  So  that  as  far  as  the  Opi- 
nion  of  the  Houfe  of  Commons  ought  to  have 
Weight  in  fuch  a  Queftion,  (whatever  the  prefent 
Opinion  of  that  Houfe  is)  they  then  thought  a 
Writ  of  Error  was  the  Right  of  the  Subjcft  in  ca¬ 
pital  Cafes  (where  only  it  had  been  at  any  Time 
doubted  of J 

But  that  it  is  a  Writ  of  Right  in  all  other  Cafes, 
has  been  affirmed  in  the  Law-Books,  is  verified  by 
the  conffant  Praftice,  and  is  the  Opinion  of  all 
your  prefent  Judges,  except  Mr.  Baron  Prke,  and 
Mr.  Baron  Smith, 

1  he  Law,  for  the  better  Proteftion  of  Property 
^nd  L/iberty,  has  form’d  a  Subordination  of  Courts, 
that  Men  may  not  be  finally  concluded  in  the  firfl 
Inftance :  But  this  is  a  very  vain  Inftitution  if  they 
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be  left  precarious  in  the  Method  of  coming  to  the 
fuperior  Court. 

All  Suits  are  begun,  as  well  as  carried  on  by  the 
Authority  of  your  Majefties  Writs,  and  the  Sub- 
je6l  has  a  like  legal  Claim  to  all  of  them. 

The  Petition  for  a  Writ  of  Error  returnable  in 
Parliament,  is  only  matter  of  Form,  and  Re- 
fpe6t  to  your  Majefty  (like  the  Petitions  which 
the  Speaker  makes  in  the  Name  of  the  Commons, 
at  the  Beginning  of  every  Parliament,  for  thofe 
Privileges  which  they  do  net  believe  to  depend 
upon  the  Anfwer  to  thofe  Petitions)  and  is  no  more 
to  be  refufed  than  any  other  Writ  throughout  the 
Caufe. 

To  affirm  the  contrary,  is  to  allow  an  arbi¬ 
trary  Latitude  to  intercept  J  uftice,  and  to  make  it 
depend  upon  private  Advices,  and  extrajudicial 
D  eterminations.  Whether  any  Caufes  at  all  fhall  be 
brought  to  Judgment  before  the  High- Court  of 
Parliament. 

Thefe  things  being  confidered,  how  extremely 
furprifing  is  an  Addrefs  from  fuch  a  Body  as  the 
Houfe  of  Commons,  That  your  Majefty  would  not 
give  Leave  for  fuch  a  Writ. 

And  no  lefs  furprifing  is  what  they  infinuate, 
as  the  Reafon  of  their  Confidence  in  your  Majefty, 
that  you  would  hearken  to  fuch  an  Addrefs,  That 
they  have  given  Difpatch  to  the  Supplies  :  They 
proceeded  furely  in  the  Matter  of  the  Supplies 
with  a  nobler  Aim,  for  the  Safety  of  your  Majefties 
Crown  and  Perfon,  and  for  the  Delivering  the 
Kingdom  from  the  Opprefiion  of  French  Power, 
employed  to  let  an  unjuft  Pretender  upon  your  Ma¬ 
jefties  Throne. 

Thefe  are  good  Reafons  for  Difpofing  of  the 
People’s  Money.  Their  Liberties,  and  all  that  is 
valuable  to  them,  depend  entirely  upon  the  good 
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Succefs  of  the  War,  and  they  have  ufed  in  all 
Ages  to  part  freely  with  their  Money  for  the  De¬ 
fence  of  their  Liberties  and  Properties,  and  the  re¬ 
moving  of  Grievances  and  Oppreffions. 

But  this  is  the  firfl:  Time  a  Hoiife  of  Com¬ 
mons  have  made  ufe  of  their  having  given  the 
Peoples  Money,  as  an  Argument  why  the  Prince 
fhould  deny  Writs  of  Right  to  the  Subjeft,  obftrudt 
the  Courfe  of  Juftice,  and  deprive  them  of  their 
Birth-Rights. 

On  the  Twenty-fixth  Day  of  February^  the 
Houfe  of  Commons  proceeded  to  carry  on  their 
Refentments  to  greater  Extremities,  and  voted. 
That  the  Gentlemen  who  pleaded  as  Counfel 
for  the  Five  Prifoners,  upon  the  Returns  of  the 
Writs  of  Habeas  Corpus^  and  the  Agents  and 
Solicitors  who  affifted  them,  were  guilty  of  a 
Breach  of  Privilege,  and  ordered  them  to  be 
taken  into  Cuftody,  which  Order  has  been  exe¬ 
cuted. 

This  feems  to  be  fo  great  an  Excefs,  that  It  is 
hard  to  find  Words  proper  for  expreffing  it. 
When  Cromvjell  committed  Mr.  Maynard  to  the 
^'ower  for  afli fling  one  Coney  as  his  Counfel,  upon 
a  Habeas  Corpus^  a  celebrated  Author  exprefles  the 
Deteflation  due  to  fuch  a  Fa6l,  in  thefe  Words  : 

It  was  the  higheft  Aft  of  Tyranny  that  ever  was 
‘‘  feen  in  England  ;  it  was  flmtting  up  the  Law  it- 
felf  clofe  Prifoner,  that  no  Man  might  have  Re- 
lief  from  or  Accefs  to  it."’ 

But,  as  ftrange  and  unjuftifiable  as  this  appears, 
we  bet^  Leave  to  take  Notice  of  another  thing 
yet  more  irregular  (if  it  be  poflibie:)  While  the 
Matter  was  depending  before  your  Majefty  upon 
the  Petitions  ,  for  Writs  of  Error,  alter  the  Houfe 
of  Commons  had  made  an  Addrefs  to  your  Ma- 
iefly.  That  you  would  not  give  Leave  for  the 
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bringing  Writs  of  Error,  after  your  Majefly  hadj 
by  your  gracious  Anfwer,  fignified  to  them,  That 
this  Matter  relating  to  the  Courfe  of  judicial 
Proceedings  was  of  the  higheft  Importance,  and 
therefore  your  Majefly  thought  it  neceflary  to 
weigh  and  confider  very  carefully  what  was  proper 
for  you  to  do  and,  after  they  had  voted  to  take 
this  very  Anfwer  of  your  Majefties  into  Confide - 
ration,  the  Day  following  they  ordered  the  Five 
Prifoners  to  be  remov’d  from  Newgate^  and  taken 
into  the  Cuflody  of  the  Serjeant  at  Arms  attending 
the  Houfe  of  Commons  •,  and,  this  Order  was  exe¬ 
cuted  at  Midnight,  with  fuch  Circumftances  of  Se¬ 
verity  and  Terror,  as  has  been  ieldom  exercifed  to¬ 
wards  the  greateft  Offenders. 

Your  Majefly  is  the  only  proper  Judge  how 
highly  difrefpedtful  this  Adion  is  to  your  Royal 
Perfon  and  Authority. 

But  it  concerns  us  to  fay.  That  fuch  a  Proceed¬ 
ing  tends  direftly  to  the  depriving  the  Petition¬ 
ers  of  that  Juflice  which  they  were  endeavouring 
to  obtain  by  means  of  the  Writs  of  Error. 

While  your  Majefly  was  deliberating  how  to  put 
an  end  to  a  Matter,  which  they  only  had  made 
Difficult  by  an  unreafonable  Addrefs,  the  Floufe  of 
Commons  rightly  apprehended.  That  Juflice  would 
prevail  with  your  Majefly  over  all  other  Confide- 
rations,  and  therefore  (as  far  as  poffible,  to  dif- 
appoint  the  Prifoners  of  the  Fruit  they  expefted 
from  thefe  Writs  of  Error  when  granted)  they 
transferred  them  in  the  mean  Time  to  another 
Prifon. 

This  Praftice  of  removing  Prifoners  from  one 
Cuflody  to  another,  has  been  ever  complained  of, 
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as  manifefl  OpprefTion,  and  moft  evidently  de'ftriic- 
tive  of  the  Liberty  of  the  Subjeft  :  It  is  a  Mifchief 
provided  againft  in  exprefs  Words,  by  the  Ad 
made  in  the  Reign  of  your  Royal  Uncle  King 
Charles  the  Second,  For  better  Securing  the  Liberty  of 
the  Suhje^\  That  if  any  Perfon  being  a  Subjed  of 
this  Realm,  fliall  be  committed  to  any  Prifon,  or  in 
Cuftody  of  any  Officer  whatfoever,  for  any  Crimi¬ 
nal  or  luppofed  Criminal  Matter,  That  the  Perfon 
fhall  not  be  removed  from  the  faid  Prifon  or  Cu- 
ftody,  into  the  Cuftody  of  any  other  Officer  (iin- 
lefs  it  be  by  Habeas  Corpus^  or  fome  other  legal 
Writ  -,)  and  this  upon  the  great  Penalties  men¬ 
tioned  in  that  Ad.  I'he  Penalties  in  the  Ad  were 
NEW,  but  the  Law  of  England  was  the-  SAME 
before jhe  making  it.” 

Their  Lordffiips  Refolutions  follow :  And  what¬ 
ever  Motives  gave  Rife  to  them,  or  Purpofes, 
they  were  then  calculated  to  ferve,  they  are  worthy 
to  be  incorporated  with  Magna  Charta  itfelf  ;  and 
contain  Matter  that  every  oppreffed  Individual, 

not  excepting  even  the  profcrib’d  Mr.  M - y\ 

ought  to  avail  himfeif  of. 

f 

*  * 

“  Refolved,  That  neither  Houfe  of  Parliament 

have  Power  by  any  Vote,  or  Declaration,  to  create 

to  themfelves  new  Privileges,  not  warranted  by  the 

known  Law,  and  Cuftom  of  Parliament. 

«• 

/  Refolved,  That  every  Freeman  of  England,  who 
apprehends  himfeif  to  be  injured,  has  a  Right  to 
fcek  Redrefs  by  'Adtion  at  Law,  and  that  thecom- 
liiencin"  and  profecuting  an  Action  at  the  Com¬ 
mon  l.aw  againft  any  Perfon  who  is  not  entitled  to 

pri- 
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privilege  of  Parliamenr,  is  no  Breach  of  the  Pri¬ 
vilege  of  Parliament. 

Refolved,  That  the  Houfe  of  Commons  in  com¬ 
mitting  to  the  Prifon  of  Newgate^  John  Paty,  John 
’Oviat^ John  Baton,  Henry  Bafs,  and  Daniel  Horne, 
for  commencing  and  proiecuting  Addons  at  the 
Common-Law,  againft  the  late  Conftables  of  Ayles¬ 
bury,  for  not  allowing  their  Votes  in  the  Eleftion 
of  Members  to  ferve  in  Parliament,  upon  Pretence 
chat  their  fo  doing  was  contrary  to  a  Declaration, 
a  Contempt  of  the  Jurifdidtion,  and  a  Bieach  or 
the  Privilege  of  that  Houfe,  have  affumed  to  them- 
felves  alone  a  Legijlative  Authority,  by  pretending 
to  attribute  the  Force  of  a  Law  to  their  Declara¬ 
tion,  have  claimed  a  Jurifdidtion  not.wan  anted  by 
the  Conftitution,  and  have  affumed  a  new  Privi- 
leo-e  to  which  they  can  fhew  no  Title  by  the  Law 
aird  Cuflom  of  Parliaments,  and  have  thereby,  as 
far  as  in  them  lies,  fubjeded  the  Rights  of  Eng- 
■I’fhmen,  and  the  Freedom  of  their  Perfons,  to  the 
arbitrary  Votes  of  the  Houfe  of  Commons.  ^ 

Refolved,  That  every  Englijhman,  who  is  impri- 
foned  by  any  Authority  wkatfoever,  has  an  un¬ 
doubted  Right,  by  his  Agents  or  Friends,  to  ap- 
ply  tor,  and  obtain  a  Writ  of  Habeas  Corpus^  m 
Order  to  procure  his  Liberty  by  due  Courle  or 

Law.  ^  i  ^ 

Refolved,  That  for  the  Floufe  oi  Commons  to 

cenfure  or  punilh  any  Perfon'ior  affifting  a  Pn- 

foner  to  procure  a  W  rit  of  Habeas^  Corpus,  or  by 

'  Vote,  or  otherwife,  to  deter  Men  from  foliciting, 

profecuting  or  pleading  upon  fuch  Writ  of  Habeas 

Corpus,  in'^Behalf  of  fuch  Prifoner,  is  an  attempt 

of  dano-eroLis  Confeqiience,  a  Breach  of  the  inaiy 

o-ood  Statutes  provided  for  the  Liberty  of  the  Sub- 

fed  and  of  pernicious  Example,  by  denying  the 

necekry  Affiaance  to  the  Prifoner  upon  a  Com- 
?  0  2  micmcnf: 
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mitment  of  the  Houfe  of  Commons,  which  has 
evor  been  allowed  upon  all  Commitments,  by  any 
Authority  whatfoever, 

Refolved^  That  a  Writ  of  Error  is  not  a  Writ  of 
Grace,  but  of  Right,  and  ought  not  to  be  denied 
to  the  Subjedt,  when  duly  applied  for  (though  at 
the  Requeft  of  either  Houfe  of  Parliament)  the  De¬ 
nial  thereof  being  an  Obftrudlion  of.  Juilice  con¬ 
trary  to  Maga  Chart  ay 

The  Claims  of  Liberty  thus  afcertained,  acknow¬ 
ledged  and  e ft abli filed,  it  becomes  apparent.  That 
they  cannot  be  deftroyed  by  the  Obligations  of  Ser¬ 
vices  And  what  thefe  Obligations  are  may  be  ga¬ 
thered  from  the  Sketch  that  follows. 

We  have  already  feen,That  even  Williamiht  pre¬ 
tended  Conqueror^  in  the  Compaft  he  made  with  his 
new  Subjedts,  referved  to  himfelf  no  other  than 
their  free  Service  ;  and  that,  as  it  was  eftabliflied  by 
the  common  Council  of  the  Land  :  And  though  it 
fhould  be  admitted  that  the  State  wears  a  different 
Afped:  in  Time  of  War,  from  what  it  does  in 
Peace,  fufficient  Vouchers  may  be  found  to  fhew, 
that  as  much  Care  was  taken  to  regulate  our  mili¬ 
tary  as  our  civil  Duties ;  and  that,  with  an  Excep¬ 
tion  to  the  Difference  of  Tenures,  the  general  Bur¬ 
den  of  Service  was  divided  as  equally  as  poffible. 

The  Courts  of  Law  ferved,  like  the  Temple  of 
Janus^  to  announce  a  State  of  War  or  a  State  of 
Peace ;  but  in  an  oppofite  Way  :  For  whereas  it 
was  Peace  at  Rome  when  that  Temple  was  fbut,  and 
War  when  it  was  open ;  in  E7tgland  it  was  Peace 
when  the  Courts  were  open,  and  War  when  they 
y/ere  fhut. 

And 

j  •  <  » 
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And,  even  when  thofe  Courts  were  fhut,  the  King 
had  not  an  abiblute  didlatorial  Power,  as  iome  may 
conceive  ;  but  the  executive  was  ftill  under  legal 
Reftraints  tho’  after  a  different  Mode. 

\ 

The  Ear]  Marfhal,  for  Example,  and  his  Courts 
had  the  Controul  in  all  military  Matters  by  Land, 
as  the  L.ord  High  Admiral,  both  in  Peace  and  War, 
had  by  Sea  :  Both  had  a  limited  Jurifdidtion  :  Both 
were  anfwerable  tor  their  Condudt  to  Parliament  : 
And,  if  I  am  not  much  miftaken,  the  Writ  of  Pro¬ 
hibition  ifluable  from  the  Kings-Bench  was  in  parti* 
cular  made  u,fe  of,  to  reftrain  the  Exceffes  of  the  lat¬ 
ter,  if  not  of  the  former. 

A  State  of  War  in  thofe  Days  was  not  definable 
by  the  Kings  Proclamation,  or  an  Inroad  into 
Frayice  \  a  Crufade,  or  any  other  foreign  Adventure 
whatfoever.- — But  by  the  fudden  coming  of  new 
and  ftrange  Enemies  into  the  Kingdom  *,  which 
fliewed  that  the  Subject  could  in  no  ibrt  be  con- 
ftrained  to  aft,  except  in  the  defenfive  only. 

In  the  latter  Cafe,  it  is  confefled,  the  King  could  • 
iffue  his  Commifiion  of  Array,  and  in  fome  fort 
oblige  every  Individual,  according  to  Tenures, 
Afieffments  and  the  known  Cuftoms  of  the  Land 
that  is  to  fay,  to  contribute  to  the  Defence  of  the 
Community. 

But  in  the  former,  it  was  fpecially  providedv 
fays  Bacon^  i  Ed.  111.5/^/  2.  Cap.  5.  That  no  Man 
Jhould  be  dijtrained  or  urged  againji  his  Will  to  go  out 
of  his  County— x^.nd  in  another  Place,  having 
mentioned  a  Provifion  of  i  Eeyiry  IV.  C  7. — That 
no  Yeoman  'fhould  take  or  wear  any  Livery  of 
the  Kinp",  nor  of  none  other  Lord.’^  He  infers, 

that 
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that  if  the  King  may  not  give  Liveries  to  the  Pre¬ 
judice  of  the  Peace,  much  lefs  might  he  break  the 
Peace  at  his  Pleafure,  or  levy  Men,  Arms  and  War 
'  when  he  ihould  think  moft  meet. 

Again  :  ThefeCommiffions  of  Array  were  limited 
in  point  of  Time  as  well  as  by  Tenure  and  Affef- 
mcnt  :  They  reached  none  but  fuch  as  were  by  thofe 
Tenures  to  be  armed  :  The  Time  of  Service  was 
forty  Days  •,  and  it  was  a  fundamental,  that  who¬ 
ever  faw  Caufe  to  abfent  themfelvcs,  might  fubfti- 
tute  another  Perfon  to  ferve  in  their  Rooms. 

And  lahly,  the  fame  Bacen^  fpeal'ing  of  the  Ar¬ 
mies  raifed  at  different  Times  by  Henry  VII.  and 
Henry  VIII.  makes  ufe  of  thefe  Expreflions. 

Their  Armies  were  not  gathered  by  Prerogative, 
but  of  Volunteers.  This  not  only  the  Records  but 
alfo  the  Statutes  fet  forth.  Some  Soldiers  ferved 
under  Captains  of  their  own  Choice  ;  and  therefore 
the  Law  infliefeeth  a  Penalty  on  fuch  Captains  as 
bring  not  their  Number  complete  according  to  their 
Undertaking:  Other  Soldiers  are  levied  by  Com- 
miffion,  by  way  of  imprejl^  which  in  thofe  Days 
were  Volunteers  alfo,  and  expelling  Favours  from 
the  Public  ;  the  rather  becaufe  they  devoted  them- 
felves  thereto,  without  Relation  to  any  private  Cap¬ 
tain  :  Thty  willingly^  therefore,  took  Imprefl*  Mo¬ 
ney.  And  of  this  Courfe  the  State  faw  a  Neceffity, 
both  for  the  better  choice  of  Men  and  for  the  more 
public  owning  of  the  Work  :  For  fuch  as  had  been 
ufually  levied  by  the  Captains  were  fit  only  to  fill 
up  Room,  and  make  up  the  Number;  and  yet 
many  Ihmes  there  was  a  failing  in  that  alfo  ;  tho’ 
l^enalties  had  been  provided  againft  it.” 

Th.cfe  were  the  Obligations  of  Service  antlently  ; 

Whap 
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What  iVlterations  were  afterwards  made  in  our  na¬ 
tional  Syftem  by  the  feverarMilitia  Laws,  are  ob¬ 
vious  to  every  Body  who  has  the  Statutes  before 
them  :  And  what  remains  to  be  difcuffed  is  the 
Power  given  by  the  recruiting  A£ls  to  Juftices  of 
Peace  and  Commiffioners  of  the  Land-Tax  to 
imprefs,  ^c.  as  fpecified  in  the  Beginning  of  this 

Treatife. 

With  the  Reign  of  when  War  was 

the  favourite  Object  ol  thole  in  Power,  they  came 
firft  into  Play,  not  filently,  nor  un-oppofed. 

A  Proteft  is  extant,  figned  by  twenty  Peers,  in 
which  the  Reafon  aifigned  for  diffenting  is  as  fol- 
lows. — ‘‘  Becaufe  there  is  in  this  Bill  the  following 
Claufe.  That  it  (hall  and  may  be  lawful  lor 

the  Juftices  of  the  Peace  ot  every  County  and  Riding 
within  this  Realm,  or  any  three  oi  more  of  them, 
to  raii’e  and  levy  fuch  able-bodied  Men  as  have  no 
M'Cans  for  their  Maintenance  or  Livelihood,  to  f^tve 
as  Soldiers  for  the  Purpofes  in  the  Bill  mentioned. 

Bifhop  Burnet  alfo  ccndefcends  to  remember, 
that  this  Aft  was  oppofed  with  unufual  Vehemence 
by  the  Party  in  both  Ploufes,  which  had  been  all 
along  cold  and  backward  in  the  War.  They  pre¬ 
tended  Zeal  (continues  he)  tor  the  public  Liberty 
and  the  Freedom  of  the  Perfon,  to  which,  by  the 
Conftitution,  they  faid,  every  Englijlman  had  a 
Right  which  they  thought  could  not  be  given 
away,  but  by  a  legal  Judgment,  and  for  Ibme 

Crime, 

The  Conftitution,  as  1  humbly  conceive,  is  in 
Part  fixed,  and  in  Part  variable  :  Variable  in  Mat¬ 
ters  of  Convenience,  fixed  in  Fundamentals;  Name¬ 
ly. 
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ly.  That  we  fliall  be  governed  by  a  King,  Lords» 
and  Commons  :  That  in  Parliament  the  Succef* 
fion  may  be  limited  :  That  Eledions  Ihall  be  free  : 
That  Trials  dull  be  by  Juries  :  That  the  Law  Ihal'l 
be  no  Refpedter  of  Perfons;  That  the  Adminif- 
tradon  of  Juitice  fhall  be  fair  and  equal :  And  that 
every  Subjed;  without  Diftihclion  fhall  have  a  Per¬ 
petuity  in  his  Birth  right, 

V\Mrat  has  been  already  faid  of  Magna  Charta  I 
need  not  repeat  or  inforce.  Let  the  Reader  reafon 
and  conclude  for  himfelf ! 

It  is  ceijain,  no  Diftindion  is  therein  made  be¬ 
tween  Subjed  and  Subjed  ;  Between  him  that  has 
a  Vote  in  Eledions,  and  him  that  has  none. 

Out  of  our  Properties,  out  of  our  Liberties,  and 
out  of  our  Perfons,  it  is'alfo  certain,  the  Ingredients 
of  Government  are  and  muft  be  taken— But  a 
Mode  is  to  beobferved  in  all  :  All  is  not  to  be  taken 
from  one,  and  none  from  another. 

In  the  Mans  Perfon  v/ho  has  no  Means,  is  com¬ 
prehended  his  a//:  In  taking  his  Perfon,  therefore, 
we  take  his  .-  And  the  Term  of  Service  bein^^ 
indefinite,  it  follows,  that  from  the  Moment  he  is 
impreffed,  he  is  under  an  indefimite  Refiiraint,  and 
liable  to  an  indefinite  Exile,  either  by  beino-  tranf- 
P'Orted  to  America,  or  immured  in  Gibnaltar,  See, 
Sec.  which  approaches  fo  near  to  Slavery  that  the. 
Bounds  are  fcarce  to  be  diftinguifhed. 

To  fay  nothing  of  the  /Eiifies  of  the  Ad,  by  car¬ 
rying  off  not  only  Workmen  and  Laborers  of  all 
Sorts,  wherever  they  could  be  found,  in  Work- 
fhops  or  in  tlie  Street?,  but  lometimes  reputable 

Tradef- 
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TradefmenjWho,  as  in  the  Cafe  befoi^e  us,  have  found 
the  Way  to  Redrels  extremely  viifFiciiIt  if  not  im- 
prafticable  ;  The  Mifcries  they  are  forced  to  un¬ 
dergo  in  the  Savoy  and  other  Places,  if  deftincd  for 
the  Land  Service,  or  in  the  Tenders^  if  for  the  Sea  5 
and  the  Speflacles,  occafionaliy  preiented,  in  the 
Sreets  of  Strings  of  thefe  Wretches,  coupled  like 
Hounds,  or  manacled  like  Criminals,  in  no  Refpeft 
correfpond  with  any  of  the  Acts  recited  for  render¬ 
ing  the  Liberty  of  every  individual,  except  by  his 
own  Default,  perpetual. 


And  if  there  is  any  Pretence  in  the  Law  for  mak¬ 
ing  fo  crutil  an  Example,  as  it  did  make,  of  IVihnore 
before-mentioned,  on  the  V/rit  de  Homne  replegi- 
andoy  for  kidnapping  ont  Tingle  Subjeft,  what  Ex- 
cufe  can  be  found  for  Thoie,  who,  contrary  to 
an  exprefs  Covenant,  if  the  Public  has  been  rightly 
inform’d,  forc’d  a  wdiole  Regiment  toimbark  for  yf- 
merica^  di farmed  and  guarded  round  like  fo  many 
Banditti  ;  and  who  thereby  furnifhed  the  Mob  wdth 
the  moft  dangerous  Pretence  they  had  to  urge  a- 
gainfe  ferving  in  the  Militia  :  No  Trefpafs  in  Go¬ 
vernment  Matters  having  a  more  pernicious  Opera¬ 
tion  than  Breach  of  Faith! 


-  And  let  me  be  allowed  to  add,  that  the  new  Spe¬ 
cies  of  Villanage  conftitutedby  the  Difference  in  the 
faid  A6l  made,  between  Voter  and  non-Votcr^  cannot 
but  be  in  a  particular  Manner  offenftve  :  The  Veter^ 
whether  he  has  Means  or  not,  is  privileged  :  The 
no7i-Voter^  if  without  other  Means,  is  deprived  of 
his  Birth-right-)SittdiO\Vi  too. 


To  Confideration  This  is  humbly  offered  ;  not  by 
way  of  Complaint :  Let  the  Term  of  Service  be 

limited  to  three  or  Eve  Years:  Let  thofe  who  ferve 

P  that 
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that  Term  be  rewarded  with  Exemptions  after¬ 
wards  ;  and  let  foraetliing  like  Choice  be  left  to  the' 
Subjedl,  whether  he  will  compound  for  a  certain 
Period  of  honourable  Serhice^  or  be  branded  with 
fome  perpetual  Mark  of  Ignominy;  and  in  fuch  Cafe 
all  our  Corps  may  be  kept  full,  and  all  the  able- 
bodied  Men  of  the  Nation,  by  Rotation  become  Sol¬ 
diers  *,  which  vyouid  anfwer,  at  leaft,  one  of  the  great 
Ends  propofed  by  the  Militia. 

Of  the  Bill,  for  giving  a  fnore  fpeedy  Remedy  to 
the  Subjecft  upon  the  Writ  of  Habeas  Corpus^  at 
prefent  depending,  I  need  only  fay,  That  the  Scope 
of  it  is,  merely  to  extend  the  Means  of  Redrei's, 
founded  on  Reafon  and  Rights  and  provided  for  by 
Law  in  Favour  of  the  fiippofed  Criminal^  to  the 
unaccufed^xhou^perfecuted  Innocent  :  And  that,  in- 
ftead  of  being  liable  to  Objeftion,  on  the  Head  of 
encouraging  impertinent  Appeals,  and  embarrafling 
judicial  Proceedings,  it  contains  the  leajt  that  could 
have  been  demanded,  where  the  Subjeb}  was  autho¬ 
rised  to  demand  jo  much. 

Let  Sir  Bartholomew  ShowePs  Topics  be  recol- 
ledted,  and  that  Paragraph  in  the  Remonftrance  of 
the  Commons  to  King  James^  which  fhews,  that  no 
Inconvenience  can  refult  from  thefe  Writs,  and  I  be¬ 
lieve  all  Controverfy  will  be  at  an  End. 

I  cannot,  however,  lay  down  the  Pen,  without 
taking  Leave  to  congratulate  my  Fellow-Subjefts 
on  Appearances  fo  aufpicious  as  thofe  now  before 
their  Eyes,  and  to  befpeak  their  Hope  of  a  fuitable 
Event. 

Lord  Somers,^  fo  much  confided  in,  for  his 
furpaffing  Abilities,  and  fo  much  celebrated  for 
having  had  the  chief  Hand  in  that  niemorable 

Add  refs 
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Addrefsto  the  Queen,  concerning  the  Liberty  of 
every  Subject,  againft  every  Incroachment  from  every 
Quarter  whatfoever,  already  fo  largely  recited,  has 
inferced  the  following  Paflage  in  his  Tradt,  called, 
l^he  Security  of  Engliflimens  Lives,  or,  The  xrujt, 

P  Diver  and  Duty  of  the  Grand  Juries  of  P.nghnd. 
To  wit.  “  Queen  Elizabeth  had  the  true  Senfe  or 
our  Laws,  when  the  Lord  Burleigh,  upon  Sir  Ed- 
ward  Coke,  her  then  'Attorneys  coming  into  her 
Prefence,  told  her.  This  is  he  who  profecutes  pro 
Domina  Regina,  for  our  Lady  the  Queen  ;  and  ilie 
faid,  Ihe  v/ould  have  the  Form  of  the  Records  al¬ 
tered  ;  for  it  Ihould  be,  Jttornatus  Generalis,  qut 
pro  Domina  veritate  fequitur.  The  Attorney-Gene¬ 
ral  who  profecutes  for  cur  Lady  the  Truth.  Who¬ 
ever  is  trufted  in  that  Employment  difhonours  his 
Matter,  if  he  gives  Occafion  to  the  Subjects  to  be¬ 
lieve  that  his  Matter  feeks  other  Profits  or  Ad  van  -  - 
tages  by  Accufations  than  the  common  Peace  and 

Welfare.” 


It  is  alike  for  the  Glory  of  our  prefent  moft 
clous  Sovereign  and  the  Felicity  of  his  Subjedls, 
that  he  chufes  to  be  fo  ferved.  . 


Both  his  Attorney  and  Advocate-Generals  are 

not  more  eminent  as  Servants  to  the  Crown,  than 
as  Friends  to  the  Contticution.  .  , 


And  what  is  more  encouraging  ftill,  Minifters  of 
'  the  firtt  Rank,  both  for  Station  and  Charafter,  have 
concurred  with  them  in  the  fame  noble  and  national 

Procedure. 


A  Machine  long  and  much  difordered  cannot  be 
reaify’d  at  once-,  nor  ought  the  Attempt  to  be 
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made  with  too  rough  and  ratti  a  liand 


Strength 
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Without  Skill  might  be  fatal ;  Skill  without  Strength 

would  be  inefteftuak - An  equal  Mixture  of  both 

is  therefore  requifite  if  wedefire  Succefs  j  and  even 
then  the  Crifis  mull  be  favourable  too. 

V 

Till  that  Cfifis  comes,  we  muft  confide  :  When 
it  does  come,  we  mult  co-operate.:  Every  Man  can 
lift  a  little';  and  all  may  be  performed  by  all,  > 

Already  the  exterior  of  our  Affairs  is  become 
more  promifingthan,  two’ Years  ago,  the  moftfan* 
guine  among  us  could  have  reafonably  hoped  it  to 

be. - No  longer  in  dread  of  the  formidable  Flat-* 

bottoms  of  France,  our  Squadrons  have  carried 
Terror  to  X.\\t<French  Coafts— And  misiht  have  car- 

*  w 

ried  Execution  too.  - In  the  Mediterranean,  we 

are  vidtorious,  notwithftandino;  the  Lofs  oi  .Mi- 
norca, — Infteadof  being  in  Pain  tor  our  own  Sugar- 
Ifiands,  as  not  long  ago,  we  werCy.wehave  Reafon 
to  exult  in  the  Difficulties  and  Diftreffes  brought  by 

our  Superiority  at  Sea  on  Thofe  of  the  Enemy. - 

Even  on  the  Continent  of  America  we  have  by 
this  Time,  in  all  human  Probability,  not  only  fet 
a  neplus  ultra  to  their  Incroachments  and  Depre¬ 
dations,  but  alfo  made  them  a  fuitable  Compli¬ 
ment,  over  and  above,  -by  way  of  Reprifal. - And 

by  our  Alliances^  iti  Germany,  we  have  provided 
full  Employment  for  their  Battalions  and  Squa¬ 
drons,  numerous  as  they  are  reprefented  to  be,  and 
enabled  themofl:  accompliffied  and  moft  cnterprifing 
Prince  in  Europe,  to  make  fuch  a  Stand  againft  the 
cruel  Combination  \\^  is  (urrouncled  with,  as  may,  at 
Jail,  produce  an  effedfual  Plan  tor  re-eftablilhing 
and  fecuring  the  Protellant  Religion  in  the  Empire, 
and  the  general  Repofe  of  Europe, 
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